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May 16, 2013 
 
Sent Via Electronic Correspondence 
 
The Honorable Patrick J. Leahy 
Chairman, Committee on the Judiciary 
United States Senate 
 
The Honorable Charles E. Grassley 
Ranking Member, Committee on the Judiciary 
United States Senate 
 
Dear Chairman Leahy and Ranking Member Grassley: 
 
 On behalf of the Cuban American Bar Association (“CABA”), I write with 
respect to the Senate Judiciary Committee mark-up of S. 744, the “Border Security, 
Economic Opportunity, and Immigration Modernization Act.” Bipartisan 
immigration reform is critical to the future of the United States, including our 
economy and national security, and we commend you on your commitment to 
accomplishing this goal.   
  

CABA is a nonpartisan, non-profit, voluntary bar association with more than 
2,000 members.  Founded in 1974, CABA’s diverse membership includes judges, 
lawyers and law students, many of whom are of Cuban and Cuban-American descent, 
and others who are interested in issues confronting the Cuban community, as well as 
broader legal and human rights issues. 
 
 On behalf of those members, we write to make clear that we strongly oppose 
any and all amendments to S. 744 that (1) provide for indefinite detention of 
immigrants; (2) abridge judicial review of immigration proceedings; or (3) eliminate 
a reasonable path to citizenship for deserving undocumented immigrants currently in 
the United States. 
 
 Among the many amendments now proposed for S. 744, Ranking Member 
Grassley has proposed seventy-seven amendments.  CABA believes that one 
amendment, listed as “Grassley53” and entitled the “Keep Our Communities Safe Act 
of 2013,” raises problems under the U.S. Constitution and conflicts with CABA’s 
underlying humanitarian mission.  
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In CABA’s view, one shared by many practitioners and scholars of constitutional and 
immigration law, “Grassley53” would permit a process contrary to the Supreme Court’s 
decisions in Zadvydas v. Davis, 588 U.S. 678 (2001), and Clark v. Martinez, 543 U.S. 371 
(2005), as well as federal district court rulings.  “Grassley53” would allow the Department of 
Homeland Security to indefinitely detain Cuban refugees, as well as others in similar 
situations, with final removal orders that cannot be carried out.   

 
In 2004, CABA signed a brief as amicus curiae before the Supreme Court in support of 

the immigrant detainee in Clark v. Martinez.  At the time, CABA objected to a so-called 
“Cuban Review Plan” administrative scheme, which would have led to arbitrary outcomes with 
minimal due process protections.  We gave the example of “Eduardo Dominguez, who came to 
the United States during the Mariel boatlift [and] was detained in a federal prison for six years 
despite repeated recommendations of release.”  The Supreme Court vindicated our position in 
its decision, stating that it must adhere to Zadvydas to “prevent the arbitrary and indefinite 
detention of Mariel Cubans at the virtually unfettered discretion of an administrative official.” 

 
We must emphasize again, as we did in 2004, that indefinite detention involves a 

heightened intrusion of a person’s liberty, and thus is rarely justified.  Such detention should 
only be permitted in the “narrow[est] of circumstances, such as where there is an identifiable 
need to protect the community or where a person presents a dangerous mental illness.”  

 
A great number of CABA’s original members were Cuban immigrants themselves -- 

including attorneys and judges from their homeland -- who immigrated lawfully to this country 
and worked to, in turn, become key stakeholders in their communities.  Two of your own 
fellow U.S. Senators, Marco Rubio and Ted Cruz, are sons of Cuban immigrants.  We urge 
your committee to be mindful of their success as you consider amendments to S. 744.   

 
CABA fears that amendments that provide for indefinite detention, or erode the current 

system of judicial review, will have a chilling effect on efforts to achieve meaningful 
bipartisan immigration reform.  Accordingly, we are also troubled by Senator Cruz’s 
amendment that would strike language aimed at protecting immigrants from being deported 
based on state immigration laws, such as Arizona’s S.B. 1070.  

 
 As we indicated in our amicus brief in Clark v. Martinez, comprehensive immigration 

reform must result from a unified federal scheme that would provide “basic procedural 
safeguards, such as the right to counsel, a neutral decision maker, the availability of judicial 
review, the right to confront adverse evidence, a clear standard of proof, and the placement of 
the burden of proof on the government.”   
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Thank you for your attention to this important matter, as well as your continuing 
leadership on comprehensive immigration reform.  It is our hope that we can work with you to 
improve this legislation. 
 
 
      Sincerely, 

 
      Sandra Ferrera, President 
      Cuban American Bar Association 
      On behalf of a unanimous Board of Directors 
 
cc:  Members of the Senate Judiciary Committee 
 The Honorable Dianne Feinstein 
 The Honorable Chuck Schumer 
 The Honorable Orrin G. Hatch 
 The Honorable Dick Durbin 
 The Honorable Jeff Sessions 
 The Honorable Sheldon Whitehouse 
 The Honorable Lindsey Graham 
 The Honorable Amy Klobuchar 
 The Honorable John Cornyn 
 The Honorable Al Franken 
 The Honorable Michael S. Lee 
 The Honorable Christopher A. Coons 
 The Honorable Ted Cruz 
 The Honorable Richard Blumenthal 
 The Honorable Jeff Flake 
 The Honorable Mazie Hirono 

 
 


