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TO:  Members, Senate Budget Subcommittee on Finance & Tax 
 
FROM: J. Michael Huey 
 
DATE: December 6, 2010 
 
SUBJECT: Issue Brief 2011-218 (October 2010) 
 
 As many of you know, I have represented Dosal Tobacco Corporation, (Dosal), Opa 
Locka, Florida, for many years.  As a lawyer for Dosal, I suggest that Issue Brief 2011-218 
is not a fair and accurate review of Florida’s tobacco suits and settlements but, rather, a mix 
of unrelated, irrelevant information offered to support the preconceived idea that Florida 
should tax certain cigarette companies to offset decreases in litigation settlement payments 
occurring from operation of the free marketplace.  Indeed, once you have navigated the 
Issue Brief to the last section, you will find the proposed “twofer” where the State and BIG 
TOBACCO* both win.  The “twofer” which is offered is as follows: 
 
 Florida gets new tax monies from cigarette companies (excluding 

companies liable for tortious conduct in the State’s 1990’s suit); and 
 
 Florida gets additional settlement monies from the companies that were 

liable to the State (as the new targeted tax will increase their market 
share, thereby increasing settlement payments to the State). 

 
 Obviously, the predicate for the tax proposal is the reduction in settlement monies 
paid to the State.  That being the case, why are the facts and the claims surrounding the 
State’s suit not important in the Issue Brief?  Simple -- the facts don’t fit the proposal.  The 
facts are:  
 
A. Florida sued the BIG TOBACCO companies and also Dosal in the mid-1990’s. 
 
B. The suit was for tortious conduct in connection with their manufacturing of cigarettes 

including: 
 i. Knowingly and fraudulently concealing the harmful affects of cigarettes (for 50 

years); 
 ii. Fraudulently representing to public officials and the general public that there 

were no harmful effects from the use of cigarettes (including retention of 



MEMORANDUM 
December 6, 2010 
Page -2- 
 
 

scientists to lie; fabrication of fraudulent reports; fraudulent testimony by 
corporate executives, etc.); 

 iii. Marketing of cigarettes to minors in violation of law; 
 iv. Conspiracy to accomplish the above; and 
 v. Violation of racketeering laws (RICO). 
 

C. The State had overwhelming evidence to support these claims against BIG 
TOBACCO. 

 
D. The State had no evidence to support these claims against Dosal. 
 
E. The court dismissed all but two of the State’s claims against Dosal – with prejudice – 

and the State dismissed the remaining two claims. 
 
F. The court specifically ruled that the State could recover only past damages (pre-

1997) and not recover any future damages from any of the defendants. 
 
G. Facing a trial by jury, BIG TOBACCO elected to enter into voluntary settlements, 

negotiated by the parties (payments, term, etc). 
 
H. The final settlement, executed by the State and BIG TOBACCO, specifically 

recognized the dismissal of any claim of the State against Dosal.   
 
 In addition to the facts surrounding the State’s lawsuit against BIG TOBACCO, the 
following facts should have been pointed out in the Issue Brief: 
 
1. BIG TOBACCO companies raised their cigarette prices by more than $1.25 per pack 

(average) in the years immediately following the settlements even though the cost of 
all settlements nationally was less than $.50 per pack. 

 
2. Future changes in the national cigarette market was a known risk to the State and the 

settling companies at the time of the negotiated settlements.   
 
3. Florida was aware of the “master settlement” negotiations at the time it negotiated its 

settlement with BIG TOBACCO and the parties did not elect to negotiate escrow 
requirements or offer other companies the right or incentives to enter into a 
settlement with the State. 
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4. Florida’s cigarette tax policy has always been consistently and equally applied to 

cigarette manufacturers with all manufacturers paying the identical excise tax on 
each cigarette sold in Florida. 

 
5. Florida enacted a $1.00 per pack cigarette excise tax increase in 2009, which was 

explained (in the Senate Finance & Tax Committee) to cover the difference between 
the State’s health costs due to smoking and the tax or other revenues derived from 
tobacco companies. 

 
 The bottom line is that there is no rational basis for enacting a tax on companies 
which committed no wrongdoing to “equalize” tobacco settlement payments for companies 
guilty of deplorable acts.  As alluded to by the “twofer” proposed in the Issue Brief, the 
exercise of the State’s tax powers in this fashion will have dramatic impacts on the 
livelihood of Dosal Tobacco – its employees and shareholders.  Having escaped the 
tyrannical powers of Castro’s Cuba to continue their lives and business in America, these 
owners and employees deserve to be taxed only on an equal basis with other competitors.  
The State pursued its legal claim against Liggett, Philip Morris, RJR and Lorillard – as well 
as Dosal.  That litigation concluded with a complete dismissal of Dosal and settlements by 
the other parties.  This debate, about taxing companies to collect monies equal to those 
collected from the settling companies, continues to be promoted by the settling companies to 
achieve the market share consequences noted in the Issue Brief.  We urge you to, once 
again, tell these companies that Florida intends to live by the settlement agreement that it 
negotiated and by no means intends to tax others based upon today’s review of that 
settlement agreement. 
 
JMH:eeh 

 
  


