
IN THE CIRCUIT COURT, SECOND 
JUDICIAL CIRCUIT, IN AND FOR 
LEON COUNTY, FLORIDA 

STEVEN R. ANDREWS, 
 
 Petitioner,      
 
v. CASE NO. 2013-CA-3280 
 
THE EXECUTIVE OFFICE OF THE 
GOVERNOR, STATE OF FLORIDA, 
 
 Respondent. 
      / 

RESPONDENT’S VERIFIED RESPONSE TO PETITIONER’S  
SECOND AMENDED PETITION FOR WRIT OF MANDAMUS  

 
Respondent, The Executive Office of the Governor (“Respondent” or “EOG”), responds 

in opposition to Petitioner, Steven R. Andrews’ (“Andrews” or “Petitioner”) Second Amended 

Petition for Writ of Mandamus and for Violation of the Florida Public Records Law and Relief 

Pursuant to Article 1, Section 24 of the Florida Constitution and Chapters [sic] 119 and Chapter 

86 (“Second Amended Petition”), filed December 23, 2014.1 For the reasons set forth below, 

Andrews is not entitled to the relief he seeks in this action, and the alternative writ of mandamus 

is due to be quashed and judgment entered for Respondent.  

I. INTRODUCTION 

The fundamental issue in this mandamus and declaratory judgment action is whether 

Respondent fulfilled its ministerial legal duty in producing public records responsive to 

Andrews’ numerous extensive records requests. Respondent has fulfilled this duty, producing 

thousands of pages of responsive records and has met the obligations of Chapter 119. 

 1 The Court granted Petitioner’s Motion for Leave to File a Second Amended Petition for 
Writ of Mandamus and Declaratory Judgment at the hearing on December 8, 2014. 
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Since March 2012, and as recently as January 8, 2015, Andrews has made no less than 46 

extensive public records demands upon Respondent, in each case followed by numerous 

electronic communications with further demands and amendments. These requests have been 

extensive, often duplicative and at times unclear, requiring Respondent to dedicate thousands of 

hours to the arduous task of locating and providing Andrews with the demanded public records.  

Respondent has produced over 16,000 pages of documents and over 10,000 emails and 

text messages since Andrews began demanding documents three years ago. Despite this 

voluminous production of responsive documents and Andrews’ continued records requests, 

Andrews initiated this case for writ of mandamus and declaratory judgment, challenging 

Respondent’s compliance with Chapter 119, Florida Statutes (“Chapter 119” or “Florida’s Public 

Records Act”).2 

Respondent has fully complied with Chapter 119, and neither a writ of mandamus nor a 

declaratory judgment is appropriate in the circumstances of this case. In accordance with its 

duties under Florida’s Public Records Act, Respondent conducted a good faith, reasonable and 

appropriate search for responsive records, and produced responsive public documents in its 

custody and control without alteration as soon as practicable given the copious, duplicative, 

vague, and expansive requests for documents Andrews made before, and since, initiating this 

action. Some records requested, such as lists of emails, do not exist and are not kept as a public 

record in the normal course of Respondent’s operations. Despite this, Respondent went so far as 

to create such email lists to assist Andrews and facilitate his requests.  

2 At the same time, Andrews also filed two additional petitions for Writ of Mandamus 
against other Florida governmental agencies involving other public records requests (Case Nos. 
2013-CA-3279 and 2013-CA-3281).  
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Some of the documents Andrews requested, such as text messages or emails of current 

and former employees, were not in Respondent’s possession. Despite this, Respondent acted in 

good faith to respond to Petitioner’s public records requests in a reasonable manner and to 

facilitate the production of documents as needed. In addition, after Petitioner directed public 

records requests to former employees individually, Respondent facilitated the production of 

responsive records contained within former employees’ personal accounts and devices and 

provided those records to Petitioner on their behalf. Respondent also worked with other state 

agencies employing former EOG employees to ensure that those state agencies responded to 

Petitioner’s public records requests on their employees’ behalf. Accordingly, Respondent went 

above the requirements of Chapter 119 in facilitating the production of responsive public records 

to the Petitioner.  

The core of Andrews’ claim is that Respondent has not produced public records 

maintained in employees’ personal electronic devices and accounts. Respondent must rely on 

employees to adhere to EOG policy and forward public records maintained on personal accounts 

or accounts to the State server or provide responsive documentation when requested by the EOG. 

The EOG must also rely on employees to relinquish all public records maintained on personal 

accounts or devices upon their separation from employment. Respondent responded to all of 

Andrews’ records requests in accordance with policies to maintain and produce public records in 

compliance with Chapter 119. Respondent has disclosed all responsive documents in its 

possession. 

 It is Respondent’s policy to request from departing employees all public records in their 

custody. See § 119.021(4)(a); Exhibit A (Form Letter to Departing Employees, ¶ 8; Exhibit B 

(Employee Termination Checklist); Exhibit C, Executive Office of the Governor Code of 
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Personal Responsibility at 21-22. Upon receipt of a records request, Respondent locates and 

gathers all non-exempt public records in its custody and in the custody of current employees as 

soon as practicable, and produces them upon payment of the appropriate fee. 

The facts flatly negate Andrews’ allegations that Respondent willfully refused to produce 

public records, or attempted to circumvent compliance with Florida’s Public Records Act. 

Respondent has complied, and continues to comply, with Chapter 119. Andrews has received 

and continues to receive all public records responsive to the repetitive requests he has made, and 

continues to make, to this day.  

II.   LEGAL AUTHORITY AND ARGUMENT 

A. Respondent Has Fully Complied With Its Duties Under Chapter 119 

  1. The extraordinary nature of Andrews’ records requests 

 This is not a typical Florida Public Records Act case. Andrews complains that 

Respondent has not complied with Chapter 119 regarding sixteen records requests from March 

20, 2012 through November 7, 2014, two of which were allegedly clarified by subsequent 

communications. [See Second Amended Petition, ¶ 8] The sheer number of the requests at issue 

sets this case apart from the typical Chapter 119 dispute addressed by Florida courts, which 

ordinarily concern a discrete records request for a specific public record, or a defined group of 

records. Astoundingly, the sixteen requests at issue here do not represent even half of the public 

records requests Andrews made during this time period and afterward, the latest being on 

January 8, 2015—literally while Respondent was drafting this response. Since March 2012, 

Respondent has been inundated with records requests and follow-up communications from 

Andrews, and has devoted, and continues to devote, substantial resources to providing all 

responsive public records.  
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 In addition to the unprecedented number of demands Andrews has made, his requests are 

extremely broad and complex in scope with regard to the public records he seeks. A single 

request by Andrews typically contains what are essentially multiple requests, seeking records 

from or about several persons or topics. [See, e.g., Second Amended Petition, Exhibits 6, 16]3 

Many of his requests seek duplicative information. [Compare id., Exhibit 1 with Exhibit 2 (both 

seeking all documents and communications regarding the same specified budget 

appropriations).] 

 His requests also can be vague and confusing, causing Respondent to necessarily seek 

clarification from Andrews to properly identify the records he seeks. [See, e.g., id., Exhibits 3, 7 

(correspondence regarding Respondent’s requests for clarification)] If Andrews responds to 

requests for clarification, it often sows more confusion than clarity as to what records he is 

requesting, and he often responds in a way that greatly expands the scope of the original request. 

[See, e.g., id., Exhibits 1-3 (request for documents and communications concerning specified 

budget appropriations explained to include documents and communications referencing Andrews 

or his law firm, and calendars, appointment books and attendance records for the Governor and 

three employees from November 2011 through April 2012)] This combination of vague and 

contradictory multiple requests, and absence of meaningful clarification or response by Andrews, 

presents significant challenges in responding to his requests. 

 3 Exhibit 6 seeks public records from January 1 through April 1, 2012: all text messages 
from state and personal cell phones for nine employees; and the “master list” of all emails (sent, 
received and archived) for ten employees. Exhibit 16 seeks: all public record text messages from 
state and personal cell phones or portable devices in 2012 or their last day employed by the EOG 
for 12 employees; all text messages from state and personal cell phones or portable devices for 
six employees from November 1, 2011 through April 30, 2012; all text messages from state and 
personal cell phones or portable devices from January 1 through April 30, 2012 or their last day 
employed by EOG for four employees; all private all emails in 2012 for 12 employees; and all 
private emails for ten employees from November 1, 2011 through April 30, 2012. 
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 The Florida Public Records Act is appropriately broad and provides a tool for open and 

ready access to public records for any citizen.4 Therefore, Respondent and the state agencies 

have complied, and will continue to comply, with Andrews’ requests. However, Andrews’ 

requests for records, not just from the EOG, but from several state agencies, with their 

extraordinary breadth, vagueness, layered multiplicity, frequent running amendment and 

redundancy appear calculated not to obtain records, but rather to create a contrived mistake in an 

agency response in order to later allege violations of Chapter 119.  

 2. Respondent reasonably responded to Andrews’ records requests 

 Respondent fully complied with its duties under Florida Public Records law with regard 

to the public records in its custody.  

A custodian of public records and his or her designee must acknowledge 
requests to inspect or copy records promptly and respond to such 
requests in good faith. A good faith response includes making reasonable 
efforts to determine from other officers or employees within the agency 
whether such a record exists and, if so, the location at which the record 
can be accessed.  
 

§ 119.07(c), Fla. Stat. (emphasis added); See Ingram v. State, 2014 WL 65673439 (Fla. 5th DCA 

Feb. 21, 2014) rev. granted by 2014 WL 3888168 (Fla. July 31, 2014); www.myflsunshine.com, 

Sunshine Manual at 136. Respondent made these efforts thoroughly, and responded 

4 A citizen's access to public records is a fundamental constitutional right in 
Florida. Article I, section 24(a) of the Florida Constitution (the “Sunshine 
Amendment”) grants [e]very person ... the right to inspect or copy any public 
record made or received in connection with the official business of any public 
body, officer, or employee of the state, or persons acting on their behalf.” This 
“self-executing” right to open records is enforced through the Public Records 
Law, chapter 119 of the Florida Statutes. It is the duty of each agency to provide 
access to such records. § 119.01(1), Fla. Stat. (2009). 

 
Rhea v. Dist. Bd. of Trustees of Santa Fe Coll., 109 So. 3d 851, 855 (Fla. 1st DCA 2013) 
(footnote omitted). 
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expeditiously. Respondent requested responsive records of each employee, and searched agency 

records for responsive documents. Faced with Andrews’ numerous and often overlapping and 

inconsistent records requests, Respondent produced records in its possession as promptly as 

practicable from the time Andrews began requesting records in March 2012 through the present. 

Andrews makes his noisiest accusations with regard to records not in Respondent’s 

possession, but on private devices in the possession of current and former employees. This attack 

ignores basic public records law, and the clear factual record of steps taken by Respondent to 

ensure any responsive documents were produced. Pursuant to Chapter 119, Andrews is entitled 

to inspect and copy public records whether retained by a government agency or private 

individual or entity.5 In compliance with Andrews numerous requests, Respondent has produced 

the public records in its custody to which Andrews is entitled.  

Respondent specifically inquired of all employees that might be in possession of such 

records, and requested that they provide any responsive public records stored on their personal 

electronic devices. These documents were disclosed to Andrews. As to former employees, 

Respondent inquires and requests that its employees turn over all public records in their custody 

when leaving employment. See Exhibits A,¶ 8; B; C at 21-22; § 119.021(4)(a), Fla. Stat. These 

are plainly good faith and appropriate measures to comply with the law. Chapter 119 does not 

address or provide any specific guidance as to what should be done when the agency upon which 

a records request is served does not have possession of a record, other than requiring a 

reasonable effort to determine from other officers and employees within the agency whether 

 5 The determining factor is not the location of the record on a government or private 
computer network, but whether the record was prepared in connection with official agency 
business and intended to perpetuate, communicate and formalize knowledge of some kind. See 
Butler v. City of Hallandale Beach, 68 So. 3d 278, 280-81 (Fla. 4th DCA 2011).  
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such a record exists and the location at which the record can be accessed to facilitate the 

inspection and copying of the record. See § 119.07(c), Fla. Stat. This Respondent undoubtedly 

has done.  

 Respondent’s actions in response to Andrews’ records requests were reasonable and in 

good faith, and fully complied with Chapter 119 under the circumstances. Andrews is entitled to 

no relief in this case. 

 3. Respondent can produce only public records in its possession 

 Under Florida’s Public Records Act, Respondent is not required to, and as a practical 

matter cannot, produce public records which are not in its possession.   

 Chapter 119 recognizes that government employees may retain records outside their 

government offices or utilize personal accounts or devices to conduct government business, and 

thereby become designated custodians of public records, by providing: 

Whoever has custody of any public records shall deliver, at the 
expiration of his or her term of office, to his or her successor or, if there 
be none, to the records and information management program of the 
Division of Library and Information Services of the Department of State, 
all public records kept or received by him or her in the transaction of 
official business. 
 

§ 119.021(4)(a), Fla. Stat. Respondent’s office policies address the creation or retention of public 

records by employees: 

If an employee finds that use of a personal email account or server 
[including, but not limited to, email, text messaging, instant-messaging, 
or social-networking devices or accounts] is necessary under the 
circumstances at hand, that employee should, at the first reasonable 
opportunity, forward to his or her State account any public records 
created or received on a personal or non-State email account or server, 
or otherwise retain them in accordance with the Department of State 
retention policy.   
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[Exhibit C, Executive Office of the Governor Code of Personal Responsibility at 21 (emphasis 

added); see Exhibits A; B]  

 The term “custodian” under the Public Records Act refers to all agency personnel who 

have it within their power to release or communicate public records. See Williams v. City of 

Minneola, 575 So. 2d 683, 687 (Fla. 5th DCA 1991) (agency personnel who unnecessarily 

disclose public records outside the agency are subject to tort liability); § 119.011(5), Fla. Stat. 

(the “custodian” is the elected officer “or his or her designee”). Nothing limits who the elected 

officer may designate in order to delegate the task to review requested records. See Times Publ'g 

Co. v. City of Clearwater, 830 So. 2d 844, 848 (Fla. 2d DCA 2002) approved sub nom. State v. 

City of Clearwater, 863 So. 2d 149 (Fla. 2003). “In order to have custody, one must have 

supervision and control over the document or have legal responsibility for its care, keeping or 

guardianship.”  Mintus v. City of W. Palm Beach, 711 So. 2d 1359, 1361 (Fla. 4th DCA 1998) 

(citations omitted).  

 Respondent requested and gathered responsive documents from current employees. 

Andrews received the fruits of these requests. As to former employees, Respondent has asked all 

departing employees to return such records, but some employees have retained their records. 

Chapter 119 imposes a duty of disclosure upon “[e]very person who has custody of a public 

record” and the custodian, or custodian's designee, supervises the manner of disclosure. § 

119.07(1)(a); (b), Fla. Stat. (emphasis added).  

 A government agency cannot be obligated to disclose records it does not possess. See 

Nat'l Collegiate Athletic Ass'n v. Associated Press, 18 So. 3d 1201, 1209-10 (Fla. 1st DCA 

2009). See also, City of Winter Garden v. Norflor Constr. Corp., 396 So. 2d 865, 867 (Fla. 5th 

DCA 1981) (writ of mandamus was erroneously issued because it related to public records in 
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possession of non-party third party and attorney’s fees not awardable for efforts to obtain records 

in the third party’s possession). 

 The ultimate question for this Court is whether Respondent refused or failed to comply 

with the duty to produce public records in the EOG’s custody. Respondent provided all 

responsive documents in its possession. Respondent requested that current employees provide 

any responsive records and produced the records it received. Respondent inquired of former 

employees upon departure. Andrews’ subjective personal views on public records laws, or the 

merits of Respondent’s policies for implementing them, are not properly resolved either by a writ 

of mandamus or a declaratory judgment. 

B.  Andrews is Not Entitled to the Relief Requested in the Second Amended 
Petition 

The Second Amended Petition identifies sixteen public records requests at issue6 [Second 

Amended Petition, ¶ 8] and presents two claims for relief.  

Count I petitions the Court to enter a “Supplemental Writ of Mandamus” pursuant to 

Rule 1.630, Florida Rules of Civil Procedure (“Rule 1.630”)7 to enforce Respondent’s “clear 

duty to produce public records”, and requests that the Court order Respondent to (1) “perform its 

 6 Andrews now adds five records requests dated April 11, August 18, October 15, 
October 23 November 7, 2014, which were not included in the proposed Second Amended 
Petition the Court reviewed in granting his motion to amend and Respondent’s motion to strike, 
directing Andrews to remove various allegations, and setting a deadline for him to file the 
Second Amended Petition. [See Transcript of 12/8/14 Hearing at 31, 33-34, 37; compare ¶ 31 of 
the proposed Second Amended Petition attached to Petitioner’s Motion for Leave to File Second 
Amended Petition for Writ of Mandamus and Declaratory Judgment with ¶ 8 of the Second 
Amended Petition.]  
 7 In light of the Court’s instructions at the hearing on December 8, 2014 to respond to the 
Second Amended Petition within twenty days, Respondent did not anticipate that the Court 
would enter a supplemental alternative writ of mandamus and order to show cause, and 
accordingly files this response to the Second Amended Petition.  [See Transcript of 12/8/14 
Hearing at 37].  
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ministerial duties by permitting the inspection of the public records requested” without cost;8 (2) 

disclose to the Court for in camera review certain records,9 (3) establish that disclosed public 

records were not altered or explain why they were altered; (4) show cause why Andrews should 

not be granted his requested relief at an immediate hearing; (5) explain the timing of the records’ 

disclosure and address the harm claimed by Andrews resulting therefrom; (6) award attorney’s 

fees and provide Andrews with all responsive records; and (7) grant any other relief the Court 

deems proper. [Id., ¶ 63]  

Count II seeks a declaration pursuant to Chapter 86 that Respondent: (1) failed to comply 

with Chapter 119; (2) failed to timely produce all public records requested; (3) must produce all 

previously unproduced public records; and (4) must pay Andrews’ attorney’s fees.  [Id. at 20; ¶¶ 

64-71]  

 8 Andrews is not entitled to receive public records free of charge.  See § 119.07(2)(c), Fla. 
Stat. (permitting the custodian of records to charge a fee for remote electronic access to records); 
§ 119.07(4), Fla. Stat. (authorizing the custodian of public records to charge various fees for 
duplication and certification of public records, for the cost of labor and overhead associated with 
the duplication of certain public records; and “[i]f the nature or volume of public records 
requested to be inspected or copied pursuant to this subsection is such as to require extensive use 
of information technology resources or extensive clerical or supervisory assistance by personnel 
of the agency involved, or both, the agency may charge, in addition to the actual cost of 
duplication, a special service charge, which shall be reasonable and shall be based on the cost 
incurred for such extensive use of information technology resources or the labor cost of the 
personnel providing the service that is actually incurred by the agency or attributable to the 
agency for the clerical and supervisory assistance required, or both.”) (emphasis added). This 
cost is a very real consideration in this case because Andrews’ requests will cost tens of 
thousands of dollars to fulfill. 
 9 The request for in camera inspection refers only to employees’ private electronic 
calendar entries which are not public records subject to disclosure.  [See Second Amended 
Petition, ¶ 22] The employees themselves designated their own calendar entries as private. 
Andrews has not alleged facts which would call into question any determination that the entries 
are calendar entries relating to employees’ private and personal matters which are not subject to 
disclosure as discussed more fully herein. What Andrews is in fact seeking is a search warrant. 
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Respondent has complied with Chapter 119 by properly responding to Andrew’s 

numerous public records requests. Andrew’s is not entitled to any relief, and his requests for 

mandamus and declaratory judgment are properly denied.  

1. Mandamus Relief is Not Merited  

The well-articulated process for obtaining extraordinary mandamus relief pursuant to 

Rule 1.630 carefully balances the interests of the citizen seeking a writ commanding a 

government official to perform a duty, against the opportunity for that official to respond and 

defeat requests that amount to nothing more than a challenge to government policy. A 

respondent may file a response either raising factual issues, or legal arguments, which would 

defeat the request for the writ, allowing the court to determine whether there are factual issues to 

be resolved through evidentiary proceedings, or whether the court can dispose of the petition for 

writ as a matter of law. See Holcomb v. Dept. of Corrections, 609 So. 2d 751, 753 (Fla. 1st DCA 

1992). Mandamus procedure permits a court to resolve the matter on legal argument of the 

parties without presentation of evidence. Id at 754. Further, “[i]f undisputed affidavits are 

submitted to the trial court, the court may be able to resolve the issues based on those affidavits” 

without requiring additional evidence. Radford v. Brock, 914 So. 2d 1066, 1068 (Fla. 2d DCA 

2005); Perez v. State, 980 So. 2d 1205, 1206 (Fla. 3d DCA 2008) (“If the petition and response 

raise disputed factual issues, the trial court should resolve them upon proper evidence, which 

may include undisputed affidavits.”). Here, this verified response and the record facts show that 

Andrews has timely received all public records that are the subject of his petition. There is no 

need for an evidentiary hearing. As a matter of well-established Florida law, on these record 

facts, Andrews is not entitled to mandamus relief. 
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 The grant or denial of the writ turns on whether Respondent should be commanded to 

perform ministerial legal duties required by Chapter 119—that is, to produce public records 

responsive to his requests in its custody. See Rhea, 109 So. 3d at 855. “For purposes of 

mandamus relief, a duty or act is ministerial when no room exists for the exercise of discretion 

and the law directs the required performance.” Id. (citing Shea v. Cochran, 680 So. 2d 628, 629 

(Fla. 4th DCA 1996)).  

 As the record demonstrates, Respondent has fully performed its ministerial duties under 

Chapter 119 by providing Andrews with responsive public records in its custody. For mandamus 

purposes, the inquiry should end there, and the writ should not issue. But Andrews seeks more 

than performance of ministerial duties. Andrews seeks to challenge the policies and discretionary 

decisions of a governmental official, not to compel performance of a duty. Through this suit, 

Andrews criticizes the means and methods used by the EOG in responding to records requests. 

Andrews criticizes referring records requests to the former employees who may possess them 

[see Second Amended Petition, ¶¶ 17, 20, 71], even though this was done to ensure that Andrews 

obtained the records he requested that were not in possession or control of Respondent. He also 

challenges the failure of Respondent’s internal IT system to capture email bcc designations [see 

id., ¶ 16], even though he has been provided with the subject public records as they are 

maintained in the usual course of business. See City of Clearwater, 863 So. 2d at 155 (email 

headers are not prepared with the intent to perpetuate, communicate or formalize knowledge of 

some type and so are not public records).  

 Clearly, Andrews believes that this agency ought to handle public records requests 

differently. But these complaints are not grounds for a mandamus action because they are not 

premised on a failure to comply with the requisites of Chapter 119 or otherwise seek to compel a 
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ministerial act. Andrews challenges discretionary decisions and policies, not the failure to 

perform clear cut ministerial duties. 

 Following policy and making discretionary decisions to implement the mandate of 

Chapter 119 is not a refusal to perform a ministerial act. Chapter 119 does not address how a 

governmental agency is to handle a request for documents that may be in the possession of a 

former employee. In the absence of explicit statutory direction, can an agency fail to perform a 

non-discretionary ministerial duty? By definition, it cannot. Andrews’ petition is an attempt to 

manage government by litigation, and at its heart, it seeks not mandamus relief, but a command 

of the Court that Respondent follow different policies of Andrews’ own subjective creation. 

If there were any doubt that Andrews seeks to litigate policy, not duty, his requested 

relief dispels any such doubt. Andrews seeks:  

• an in camera review of records designated as private not by Respondent, but by 

the employees who created them;  

• that Respondent establish that records were not altered or explain any alterations; 

and  

• that Respondent explain the timing of the records’ disclosure and address the 

harm claimed by Andrews resulting therefrom. [See Second Amended Petition, ¶ 

63]  

These requests venture far beyond the pale of permissible mandamus relief. See Rhea, 109 So. 3d 

at 855. 

 Extraordinary mandamus relief is also neither necessary nor appropriate in this case 

where Andrews has another adequate legal remedy. See Rhea, 109 So. 3d at 855 (mandamus 

relief is properly denied where there is an adequate remedy at law). Andrews has filed a 
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declaratory judgment action, thus demonstrating his adequate remedy at law. Further, an action 

pursuant to Chapter 119 is available to remedy alleged violations of Florida’s Public Records 

Act. Andrews is not entitled to relief under Count I of the Second Amended Petition and the writ 

should be quashed. 

 Andrews seeks to use a writ of mandamus to challenge EOG policy, and to order EOG to 

produce records it has already produced, or does not possess. As a matter of law this misuse of 

the writ should not proceed, and the alternative writ should be quashed. 

2. A Declaratory Judgment Is Not Appropriate Relief in this Case  
 
In Count II, Andrews seeks a declaration pursuant to Chapter 86 that Respondent: (1) 

failed to comply with Chapter 119; (2) failed to timely produce all public records requested; (3) 

must produce all previously unproduced public records; and (4) must pay Andrews’ attorney’s 

fees.  [Id. at 20; ¶¶ 64-71] This is essentially the same relief Andrews requests in Count I—a 

determination of whether Respondent complied with Chapter 119. These claims are wholly 

lacking in merit and Andrews is not entitled to a declaratory judgment.  

To be entitled to a declaratory judgment, Andrews must prove that: (1) a good faith 

dispute exists between the parties; (2) he presently has a justiciable question concerning the 

existence of a right or status, or some fact on which such right or status may depend; (3) he is in 

doubt regarding that right or status under Chapter 119; and (4) a bona-fide, actual, present, and 

practical need for the declaration exists. See Rhea, 109 So. 3d at 859. Ultimately, whether the 

law entitles Andrews to a declaration of his rights requires him to demonstrate that “some useful 

purpose will be served’ by the relief sought.” Id. (citing Kendrick v. Everheart, 390 So. 2d 53, 59 

(Fla. 1980). This Andrews cannot do. Respondent has fully complied with its duties under 

Florida’s Public Records Law, and Andrews has received the public records to which he is 
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entitled. Andrews cannot show that any useful purpose will be served by entry of a declaratory 

judgment. 

Andrews also ignores the fundamental nature of a declaratory judgment action: to 

establish or clarify whether a legal right exists—not to enforce a clear legal right as in a 

mandamus action. See id. at 855 (a mandamus petitioner must establish “a clear legal right to the 

performance of a clear legal duty”) (emphasis added); Radford, 914 So. 2d at 1068 (“A party 

petitioning for mandamus must establish a clear legal right to performance of the act requested . 

. . .” (citation omitted) (emphasis added)). Andrews asks the Court to require Respondent to 

perform its undisputed clear legal duty to produce public records pursuant to Chapter 119. 

[Second Amended Complaint, ¶¶ 4, 5, 10] Andrews thus pleads that the legal duty is purely 

ministerial while asking at the same time for a declaration as to the very same matters. But 

Florida courts have recognized that a declaratory judgment action is appropriate when the 

question presented is whether certain records fall under Chapter 119’s definition of public 

records—a question of law. See, e.g., Butler v. City of Hallandale Beach, 68 So. 3d 278, 279-280 

(Fla. 4th DCA 2011); Times Publishing Co., 830 So. 2d at 846. However, Andrews does not 

request a declaration defining certain records as public. He says instead that Respondent has 

failed to carry out a duty to produce records. A determination that Respondent failed to perform 

its legal duties under Chapter 119 by not producing records which were not in its possession is 

inappropriate for a declaratory judgment action. See Rhea, 109 So. 3d at 855, 859.  

 Andrews’ apparent reliance on Grapski v. City of Alachua, 31 So. 3d 193 (Fla. 1st DCA 

2010) to support his claims for relief is misplaced. The Grapski court found that the City 

unjustifiably refused to permit the plaintiff to inspect and copy the minutes of a City meeting to 

canvass an election —which were an existing public record in the City’s possession—until after 
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they had been approved by the City commission, and that such unjustified refusal amounted to a 

failure to timely produce the minutes despite the fact that the plaintiff had received them by the 

time he filed his complaint. Id. at 198. In the case at bar, there is no such refusal, and certainly no 

unjust refusal. Respondent timely produced all the existing public records in its custody.  

Therefore, Andrews is not entitled to relief as to Count II of the Second Amended 

Petition. 

3. Andrews is not entitled to in camera review of private calendar entries 
 
 Chapter 119 does not entitle Andrews to an in camera review of employees’ private 

electronic calendar entries under either his mandamus or declaratory judgment claims. Chapter 

119 directs or permits the Court to review in camera documents as to which the agency claims a 

statutory exemption to the disclosure of designated public record.10 Calendar entries concerning 

an employee’s private affairs (i.e., doctor’s appointments, family birthdays or personal 

reminders) on a government calendar are not the subject of an exemption; they are simply not 

public records. Records not purposefully compiled or maintained in the ordinary course of an 

 10 
In any civil action in which an exemption to this section is asserted, if the 
exemption is alleged to exist under or by virtue of s. 119.071(1)(d) or (f), 
(2)(d),(e), or (f), or (4)(c), the public record or part thereof in question shall be 
submitted to the court for an inspection in camera. If an exemption is alleged to 
exist under or by virtue of s. 119.071(2)(c), an inspection in camera is 
discretionary with the court. If the court finds that the asserted exemption is not 
applicable, it shall order the public record or part thereof in question to be 
immediately produced for inspection or copying as requested by the person 
seeking such access.   

 
§ 119.07(1)(g), Fla. Stat.  See § 119.071, Fla. Stat. (general exemptions from inspection or 
copying of public records); § 119.0711, Fla. Stat. (executive branch agency exemptions from 
inspection or copying of public records); § 119.0712, Fla. Stat. (executive branch agency-
specific exemptions from inspection or copying of public records). 
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agency’s operations are not public records subject to disclosure pursuant to Chapter 119. See 

State v. City of Clearwater, 863 So. 2d 149, 154 (Fla. 2003) (private documents cannot be 

deemed public records solely by virtue of their placement on an agency-owned computer; the 

determining factor is the nature of the record, not its physical location); Bent v. State, 46 So. 3d 

1047, 1049 (Fla. 4th DCA 2010) (“The Florida Supreme Court has repeatedly rejected the notion 

that almost everything generated or received by a public agency is a public record.”) (citation 

and internal quotation marks omitted); Media Gen. Operation, Inc. v. Feeney, 849 So. 2d 3, 6 

(Fla. 1st DCA 2003) (private or personal phone calls were not created or received in connection 

with official business and fall outside the definition of public records); Times Publ'g Co., 830 So. 

2d at 847 (private or personal emails fall outside the definition of public records because they are 

not created in connection with the transaction of official business).  

 Yet Andrews now seeks these personal records, and brings suit for the failure to produce 

such private documents. [See, e.g., Second Amended Complaint, Exhibit 4 (requesting private 

calendar entries for 15 employees)] The calendar entries were marked as private by the calendar 

user, not by the EOG. Andrews is simply not entitled to such private information. Nor is he 

entitled to a declaration that seeks to turn private information into public records contrary to well 

settled Florida law. 

  4. Andrews is not entitled to attorney’s fees 

 Section 119.12, Florida Statutes, provides:  

If a civil action is filed against an agency to enforce the provisions of this 
chapter and if the court determines that such agency unlawfully refused 
to permit a public record to be inspected or copied, the court shall assess 
and award, against the agency responsible, the reasonable costs of 
enforcement including reasonable attorneys’ fees. 
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§ 119.12, Fla. Stat. (emphasis added). Courts have awarded fees for unlawful refusal to provide 

public records in circumstances where the court determines that the proffered basis to deny the 

records request is improper or where the agency unjustifiably fails to respond to the request 

until the enforcement action has commenced. See Office of the State Attorney for the Thirteenth 

Judicial Circuit of Fla. v. Gonzalez, 953 So. 2d 759, 765 (Fla. 2d DCA 2007) (reviewing cases). 

Neither of those circumstances is present in this case. Cf. Grapski, 31 So. 3d at 198 (refusal to 

permit inspection and copying of existing public record in city’s possession was unjustified and 

amounted to a failure to timely produce the public record). Respondent did not unlawfully refuse 

to disclose or unjustifiably delay disclosing public records to Andrews. Andrews is not entitled 

to an award of attorney’s fees.11 

III. RESPONSE TO ALLEGATIONS IN THE SECOND AMENDED PETITION 

Respondent makes the following verified responses, seriatim, to the separately-numbered 

paragraphs of the Second Amended Petition as follows:  

1. Respondent admits that this is an action for Writ of Mandamus and Declaratory 

Judgment. Respondent admits that the Court entered an Alternative Writ of Mandamus/Show 

Cause on February 19, 2014. Otherwise, Respondent denies the remaining allegation and denies 

that Petitioner is entitled to any relief requested.  

2. Admitted.  

11 Should the Court determine that Andrews is entitled to any limited relief in this case, 
an award of attorney’s fees would be limited to payment for services incurred in obtaining 
records, but should not include payment for legal services rendered thereafter in the trial court or 
on appeal. See City of Winter Garden v. Norflor Const. Corp., 396 So. 2d 865, 867 (Fla. 5th 
DCA 1981). And “[n]o fee is authorized for efforts to obtain the statutory fee.” Downs v. Austin, 
559 So. 2d 246, 248 (Fla. 1st DCA 1990). 
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3. Admitted. 

4. Respondent admits that public agencies have a duty to produce public records in 

response to a proper records request. Otherwise, Respondent denies that remaining allegations of 

paragraph 4 as they are misstatements of the law and legal conclusions.  

5. Denied. Respondent responded to all of Andrews’ records requests in accordance 

with its established policies to maintain public records in compliance with Chapter 119. See 

Exhibits A, ¶ 8; B; C at 21-22; § 119.021(4)(a).  

6. Admitted for jurisdictional purposes only. 

7. Respondent admits that this is an action for Writ of Mandamus and Declaratory 

Judgment. Otherwise, Respondent denies the remaining allegation that Petitioner is entitled to 

any relief requested. 

8. Respondent admits that Petitioner has made numerous public records requests, to 

which Respondent has in good faith properly responded. Each of the attached Exhibits 1 - 16 are 

documents which speak for themselves. Respondent denies the remaining allegations of 

paragraph 8.  

9. Respondent incorporates and realleges its responses to paragraphs 1 through 8, 

above.  

10. Respondent admits that the last sentence of this paragraph is a true and accurate 

quote from Section 119.011(12), Florida Statutes. Respondent denies the remaining allegations 

of paragraph 10. 

11. Admitted only to the extent that the electronic “information” stored on a public 

agencies computer meets the definition of a public record. Otherwise denied. Respondent relies 

upon well-settled Florida law and denies that personal documents and information, not created or 
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received in connection with official business or in connection with the transaction of official 

business, stored on a public agency’s computer become a public record merely because they are 

stored on a public agency’s computer. 

12. Denied. Respondent produced all responsive public records in its possession as 

soon as practicable given the unclear, broad, repetitive nature of Petitioner’s multiple requests 

from March 2012 to the present. 

13. Admitted in part, and denied in part. Under well-settled Florida law, the 

determining factor is not the location of the record on a government or private computer 

network, account or device, but whether the record was prepared in connection with official 

agency business and intended to perpetuate, communicate and formalize knowledge of some 

kind. 

14. Denied. Respondent responded to all of Andrews’ records requests in accordance 

with its established policies to maintain public records in compliance with Chapter 119. See 

Exhibits A, ¶ 8; B; C at 21-22; § 119.021(4)(a). In addition, after Petitioner directed public 

records requests to former employees individually, Respondent facilitated the production of 

responsive records contained within former employees’ personal accounts and devices and 

provided those records to Petitioner on their behalf. The Respondent also worked with other state 

agencies employing former EOG employees to ensure that those state agencies responded to 

Petitioner’s public records requests on their employees’ behalf. Accordingly, the Respondent 

went above the requirements of Chapter 119 in facilitating the production of responsive public 

records to the Petitioner. 

15.  Admitted that under well-settled Florida law, the determining factor is not the 

location of the record on a government or private computer network, account or device, but 
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whether the record was prepared in connection with official agency business and intended to 

perpetuate, communicate and formalize knowledge of some kind. Denied that Respondent failed 

to produce any records, or that any records were produced untimely.  

16. Respondent denies any suggestion that any public record emails have been 

“scrubbed” to eliminate either carbon copies or blind carbon copies. Respondent requested that a 

list of emails be provided. No such list exists. As a courtesy to Petitioner, Respondent created a 

list compiling over 50,000 emails responsive to Petitioner’s public records request. The list is not 

a pre-existing public record. Bcc header information is not maintained in the regular course of 

public business as a public record so that it can be included on the master email list created for 

Petitioner. The email journaling software used to archive emails does not systematically maintain 

bcc header information in a format that can be reproduced in a master email list as requested by 

Petitioner. Bcc header information is available from reviewing the actual email correspondence 

stored in archives or on a user email account. Andrews has been repeatedly informed of this. 

Andrews has not requested Respondent produce the over 50,000 emails, though aware that such 

public records are available. Respondent otherwise denies the remaining allegations of paragraph 

16.  

17. Denied. Respondent responded to all of Andrews’ records requests in accordance 

with its established policies to maintain public records in compliance with Chapter 119. See 

Exhibits A, ¶ 8; B; C at 21-22; § 119.021(4)(a).  

18. Paragraph 18 is improperly directed in this petition to conduct of the Office of the 

Attorney General and not to that of Respondent. Otherwise, denied. 

19. Denied. Though Respondent may not have been the legal custodian of or legally 

required to produce information contained on private PDA’s, iPads or other similar devices, 
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Respondent acted in good faith to respond to Petitioner’s public records request in a reasonable 

manner and facilitate the production of documents and information in the custody of third-

parties. Text messages are stored locally on the personal electronic device used to send or receive 

that communication. Respondent requests its employees to provide all responsive public records 

on their personal electronic devices. All responsive public records contained on PDAs, iPads and 

other similar devices provided to Respondent were produced to Petitioner. Respondent denies 

that such records were untimely produced.  

20. Denied. Respondent requested responsive records from all relevant employees, 

including documents on private devices or accounts, and produced such records. Respondent 

does not “search” private drawers, electronic devices or possessions of its employees without 

proper legal authority. 

21. Admitted that a number of Carrie O’Rourke’s text messages responsive to the 

March 20, 2012 request were provided to Petitioner on November 22, 2013, along with her other 

text messages. These text messages were produced in response to the February 23, 2013 public 

records request, which specifically requested Carrie O’Rourke text messages. Otherwise, 

Respondent denies the allegations of paragraph 21.  

22. When produced to Petitioner, personal calendar entries, which are not public 

records, had been designated as private by the calendar user or owner. Statutory exemptions are 

inapplicable and an exemption log is not required for personal calendar entries that are not public 

records. Otherwise, Respondent denies the allegations of paragraph 22.  

23. Denied that the March 20, 2012 and April 2, 2012, letters referenced were public 

records requests. Respondent admits that the April 18, 2012 letter was a public records request.  
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a. Denied. Though Respondent may not have been the legal custodian of or legally 

required to produce information contained on private PDA’s, iPads or other 

similar devices, Respondent acted in good faith to respond to Petitioner’s public 

records request in a reasonable manner and facilitate the production of documents 

and information in the custody and control of third-parties. All responsive public 

records provided to Respondent by employees and former employees were 

produced to Petitioner. 

b. Denied. These documents were provided to Andrews on approximately April 23, 

2012 and were contained within records from the Office of Policy and Budget.  

c. Denied.  

d. Denied. 

e. Denied. Governor Scott’s line by line schedule was produced to Andrews. 

Portions of this schedule were redacted pursuant to 119.021(2)(d), Fla. Stat. and 

for non-public personal entries.  

f. Denied. Respondent produced over a 1000 pages of documents responsive this 

request and provided all documents that could be located.  

Denied that Respondent took approximately 26 months to provide responsive documents.  

24. Denied, as no such binder was ever created. Though the creation of the requested 

“binder” may have been contemplated in an email, such binder was never created.  

25. Denied.  

26.  When produced to Petitioner, personal calendar entries were designated as 

private by the calendar user as these entries are not public records. Statutory exemptions are 
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inapplicable and an exemption log is not required for personal calendar entries that are not public 

records.  Otherwise, Respondent denies the allegations of paragraph 26. 

27. Denied that Petitioner is entitled to any of the requested relief.  

28. Denied that Petitioner requested every email sent or received by the Governor and 

other EOG personnel. Rather, Petitioner requested copies of the “Master list of emails (from, to 

and deleted)” of specified individuals. Despite the fact that Respondent does not maintain such a 

list, and is not required to reformat public records to suit the Petitioner’s demands, a list was 

created and provided to the Petitioner as a public service and courtesy. Otherwise, Respondent 

denies the allegations of paragraph 28. 

29. Denied. Responsive daily time sheets for employees were provided to Respondent 

on or about August 13, 2012.  

30. Denied that Petitioner is entitled to any of the requested relief. 

31. Admitted that a number of Carrie O’Rourke’s text messages responsive to the 

March 20, 2012 request were provided to Petitioner on November 22, 2013, along with her other 

text messages. These text messages were produced in response to the February 23, 2013 public 

records request, which specifically requested Carrie O’Rourke text messages. Otherwise, 

Respondent denies the allegations of paragraph 31. 

32. Denied. 

33. Admitted that Respondent did not initially create a list of emails, as such a list is 

not maintained by Respondent and Respondent is not required to create public records or 

reformat public records to suit the Petitioner. Further, admitted that Respondent created and 

produced a list of emails to Petitioner as a public service and courtesy. Otherwise, Petitioner 

denies the allegations of paragraph 33. 
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34. Denied that Petitioner is entitled to any of the requested relief. 

35. Denied that the June 18, 2013 email constitutes a valid public records request. 

Denied that Respondent failed to produce calendars for John Konkus. Respondent produced a 

copy of John Konkus’s electronic calendar accessible to Respondent’s IT department. Andrews 

is in possession of all Konkus’s calendars. 

36. Denied that Petitioner is entitled to any of the requested relief. 

37. Respondent is without knowledge and therefore denies the allegations of 

paragraph 37. 

38. Admit that Respondent sent correspondence to the Petitioner dated July 18, 2013 

and that the representation concerning the use of eogfl@yahoo.com was based on the facts 

known at the time of the communication. In an effort to demonstrate to Petitioner that there were 

no emails responsive to his July 16, 2013 request, on July 19, 2013, Respondent produced four 

emails from the eogfl@yahoo.com account. On August 16, 2013, Petitioner withdrew his July 

16, 2013 and July 19, 2013 requests via email. Otherwise, Petitioner denies the allegations of 

paragraph 38. 

39. Denied that Petitioner is entitled to any of the requested relief. 

40. Denied. Records responsive to this request were produced on November 4, 2013 

and November 7, 2013. Respondent did not create a list of emails in response to Petitioner’s 

public records request since such a list is not maintained and Respondent is not required to 

reformat public records to suit the Petitioner. Respondent offered to copy and produce the actual 

emails and gave Petitioner an estimate of the volume of emails. However, Petitioner has not 

requested production of the actual emails.  
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41. Denied. A redacted version of the Broker’s Opinion of Value and Construction 

Estimates has been produced to Andrews twice.  

42. Denied that Petitioner is entitled to any of the requested relief. 

43. Denied. Responsive records within Respondents possession have been produced 

to Andrews.  

44. Denied. Carol Beck’s current employer, DMS, is responding to a public records 

request for Carol Beck’s texts.  

45. Denied. Respondent is not required to create documents or information in 

response to a public records request. Respondent asked for clarification from Andrews as to 

what, if any, documents he was requesting. Andrews responded by referring Respondent to an 

FDLE report number and subsections. Respondent reviewed the referenced FDLE report and on 

June 3, 2014 provided Andrews with a written response stating that there were no responsive 

documents in Andrews’ possession. See Exhibit D. 

46. Denied that Petitioner is entitled to any of the requested relief. 

47. Admitted that Petitioner sent a public records request addressed to Respondent, 

Governor Scott, Bonnie Hazelton and former EOG employees on April 11, 2014, after this 

lawsuit had been initiated by Petitioner. Respondent admits that on April 16, 2014, with regard to 

documents requested of Governor Scott and Bonnie Hazelton, Petitioner was advised that no 

responsive public records existed. Thereafter, responsive public records were located and 

provided to Petitioner. Otherwise, Petitioner denies the allegations of paragraph 47. 

48. Denied.  

49. Denied that Petitioner is entitled to any of the requested relief. 
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50. Admitted that Petitioner made a public records request on August 18, 2014, after 

Petitioner initiated this lawsuit.  

51. Denied. Petitioner’s public records requests asked for the production of certain 

prior public records requests. No searchable database exists of all past public records requests. 

Respondent reviewed past logs and data entries of public records requests and searched through 

archived boxes of documents in an effort to locate documents responsive to this request. On or 

about October 21, 2014, Respondent provided Andrews with all responsive documents that had 

been located.   

52. Denied that Petitioner is entitled to any of the requested relief. 

53. Admitted that Petitioner made a public records request on October 15, 2014, after 

Petitioner initiated this lawsuit. 

54. Denied. Documents responsive to this production were produced on or about 

November 25, 2014.  

55. Denied that Petitioner is entitled to any of the requested relief. 

56. Admitted that Petitioner made a public records request on October 23, 2014, after 

Petitioner initiated this lawsuit. 

57. Denied. Respondent made a partial production of responsive documents on or 

about October 23, 2014. Respondent provided the remaining responsive documents on December 

23, 2014. Further, the requested documents are directly related to this pending lawsuit and 

portions of the documents were redacted as work product.  

58. Denied that Petitioner is entitled to any of the requested relief. 

59. Admitted the Petitioner made a public records request on November 7, 2014.  
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60. Respondent admits that it has not yet responded to the November 7, 2014 records 

request, but is taking steps to timely respond. The request is extensive and Respondent is in the 

process of locating and reviewing the requested documents for production. Respondent denies 

that there has been a violation of Chapter 119.  

61. Denied that Petitioner is entitled to any of the requested relief. 

62. Respondent incorporates and realleges its responses to paragraphs 1 through 57, 

above.  

63. Denied that Respondent has violated a clear duty to produce public records and 

that Petitioner is entitled to any of the requested relief. 

Respondent denies that Petitioner is entitled to any of the relief requested in the ad 

damnum paragraph of Count I or that the relief requested is proper in a Writ of Mandamus 

proceeding. 

64. Respondent incorporates and realleges its responses to paragraphs 1 through 61, 

above.  

65. Admitted that section 86.011 through 86.111, Florida Statutes, are known as the 

Declaratory Judgment Act.  

66. Denied.  

67. Denied.  

68. Denied. 

69. Admitted that Respondent has a statutory duty to produce non-exempt public 

records in its custody and control and to make a good faith response to public records requests. 

Otherwise, denied. 

70. Denied. 
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71. Denied. 

 Respondent denies that Petitioner is entitled to any of the relief requested in the ad 

damnum clause paragraph of Count II or that the relief requested is properly asserted as a claim 

for Declaratory Judgment. 

IV. CONCLUSION 

For these reasons, Respondent requests that the Court deny the relief requested in 

Andrews’ Second Amended Petition, quash the alternative writ and enter judgment for 

Respondent.  

DATED this 12th day of January, 2015. 

      TANNER BISHOP 

By:  /s/ Thomas E. Bishop 
 Thomas E. Bishop 

 
      Florida Bar Number 0956236 
      Casey W. Arnold 

Florida Bar Number 0055345 
JoAnne Eichelberger 
Florida Bar Number 0849677 
One Independent Drive, Suite 1700 

      Jacksonville, Florida 32202 
      (904) 598-0034/(904) 598-0395 (facsimile) 
      tbishop@tannerbishop.com 
      carnold@tannerbishop.com 
      jeichelberger@tannerbishop.com 
 

      – and – 
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Heather L. Stearns, Esq. 
Deputy General Counsel 
Florida Bar Number 595411 
Executive Office of the Governor 
400 S. Monroe St., Room 209 
Tallahassee, Florida  32399-6536 
Tel:. 850-717-9310 
Heather.stearns@eog.myflorida.com 
 

Attorneys for the Executive Office of the Governor, 
State of Florida 

 

CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that on this 12th day of January, 2015, a copy of the foregoing has 

been furnished via electronic mail to the following: 

Steven R. Andrews, Esq. 
Brian O. Finnerty, Esq. 
Law Offices of Steven R. Andrews, P.A. 
822 Monroe Street 
Tallahassee, FL  32303 
 

sandrews@andrewslawoffice.com 
bfinnerty@andrewslawoffice.com 
 

 /s/ Thomas E. Bishop 
Attorney 
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