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MEMORANDUM                OPINION 13-01 
 

 

To: The Honorable Stephen L. “Steve” Precourt, Representative, District 44 

From: Daniel E. Nordby, General Counsel 

Date: December 18, 2013 

Re: Dual Public Employment/Post-officeholding Restrictions  

 

You have asked for an opinion as to whether the newly-enacted dual public 

employment law would prohibit you from accepting employment as Executive 

Director of the Orlando-Orange County Expressway Authority. As indicated below, 

it is my opinion that the dual public employment statute would not prohibit you 

from accepting this position if it is offered to you. Because you have indicated that 

you would likely resign your seat in the Florida House of Representatives to accept 

the Executive Director position, I have also provided information regarding the 

post-officeholding lobbying restrictions that apply to former members of the 

Legislature.  

 

FACTUAL BACKGROUND 

 

You are a member of the Florida House of Representatives. You are seeking 

salaried employment with the Orlando-Orange County Expressway Authority (the 

“Authority”) as its Executive Director. The Authority was established by statute in 

1963 and is a public employer. It is responsible for the construction, maintenance 

and operation of a 109 mile network of expressways and toll roads in Orange 

County, Florida, which includes the City of Orlando. The Authority is currently 

completing the Wekiva Parkway around Orlando in partnership with the Florida 

Department of Transportation.  
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The Authority Board consists of five members. The Authority Board appoints 

an Executive Director, the position for which you have applied, who serves as the 

chief administrative officer for the Authority. The Executive Director appoints all 

Authority staff and manages and oversees all Authority activities. The Authority’s 

FY 2014 budget is approximately $51.5 million and the adopted 5-Year Work Plan 

is $706 million. There are 58 authorized full-time equivalent Authority employees. 

Much of the Authority’s work is performed through professional service contracts.  

 

The Authority is also a lobbying principal and employs several lobbyists. The 

previous Executive Director, however, did not personally lobby the executive branch 

or the Legislature. It is not expected that the requirements of the position will 

require you personally to lobby the executive branch or the legislature if you were to 

be hired. 

 

The Authority publicly advertised the position to which you responded with 

an application. You are one of several individuals who applied for the position. All 

candidates for the position are subject to the same detailed background review. 

 

ANALYSIS 

 

Summary 

 

House Rule 15.4(a) provides that “a member shall scrupulously comply with 

the requirements of all laws related to the ethics of public officers.” 

 

 You have specifically asked me whether the dual public employment statute 

enacted during the 2013 legislative session would prohibit you from accepting a 

position as Executive Director of the Orlando-Orange County Expressway Authority 

if you were to be offered that position. Because you have indicated that you would 

resign your seat in the House of Representatives to accept the position as Executive 

Director, the short answer to your question is “no.” The dual public employment 

statute restricts only “dual” public employment—that is, the receipt of a salary from 

more than one public entity at the same time. Under the scenario you propose, your 

resignation from the House would mean that you would only be employed by one 

public entity at a time. 

 

 For the sake of completeness, I have analyzed below whether the dual 

officeholding or dual public employment statutes would have allowed you to 

simultaneously serve as both a member of the House and Executive Director of the 

Authority. My conclusion is that you may have been able to serve in both roles 

concurrently, but that the ethics provisions applicable to sitting legislators may 

have required you to limit some of your activities as Executive Director to avoid the 

appearance of a conflict of interest. The conflict-of-interest restrictions would not 
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apply were you to resign your seat in the House of Representatives; instead, you 

would be subject to the separate post-officeholding restrictions outlined below. 

 

Dual Officeholding 

 

Article II, section 5 of the Florida Constitution provides that “[n]o person 

shall hold at the same time more than one office under the government of the state 

and the counties and municipalities therein.” If the position of Executive Director of 

the Authority constitutes a public office, you would be prohibited from serving in 

both that position and your House office at the same time. 

 

The enacting statute for the Authority, section 348.753 of the Florida 

Statutes, provides: 

 

(1) There is hereby created and established a body politic and 

corporate, an agency of the state, to be known as the Orlando-Orange 

County Expressway Authority, hereinafter referred to as “authority.” 

 

[. . .] 

 

(4)(a) The authority may employ an executive secretary, an 

executive director, its own counsel and legal staff, technical experts, 

such engineers, and such employees, permanent or temporary, as it 

may require and may determine the qualifications and fix the 

compensation of such persons, firms, or corporations and may employ a 

fiscal agent or agents, provided, however, that the authority shall 

solicit sealed proposals from at least three persons, firms, or 

corporations for the performance of any services as fiscal agents. The 

authority may delegate to one or more of its agents or employees such 

of its power as it shall deem necessary to carry out the purposes of this 

part, subject always to the supervision and control of the authority. 

Members of the authority may be removed from their office by the 

Governor for misconduct, malfeasance, misfeasance, or nonfeasance in 

office. 

(b) Members of the authority shall be entitled to receive from the 

authority their travel and other necessary expenses incurred in 

connection with the business of the authority as provided in s. 112.061, 

but they shall draw no salaries or other compensation. [Emphasis 

added]. 

 

 The Legislature has statutorily designated the executive director of the 

Authority as an employee of the Authority. The courts of this state and the 
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Commission on Ethics have consistently differentiated between an “office” and 

employment, recognizing: 

 

The term “office” implies a delegation of a portion of the 

sovereign power to, and possession of it by, the person 

filling the office; a public office being an agency for the 

state, and the person whose duty it is to perform the 

agency being a public officer. The term embraces the idea 

of tenure, duration, emolument, and duties, and has 

respect to a permanent public trust to be exercised in 

behalf of government, and not a merely transient, 

occasional, or incidental employment.  

 

Kane v. Robbins, 556 So. 2d 1381, 1382 (Fla. 1989) quoting State ex rel. Clyatt v. 

Hocker, 22 So. 721 (Fla. 1897). See also State ex rel. Holloway v. Sheats, 83 So. 508, 

509 (Fla. 1919); CEO 08-27; CEO 99-10. 

 

Given the duties of the Authority’s Executive Director and the clear 

legislative intent to make the position an employee of the Authority rather than an 

officer of the Authority, it is my opinion that even simultaneous service as 

Executive Director of the Authority and a member of the House of Representatives 

would not constitute prohibited dual officeholding. 

 

Dual Public Employment 

 

Because the Authority is a public employer, acceptance of employment with 

the Authority while serving as a member of the Florida Legislature would 

constitute “dual public employment.” A new provision of the Code of Ethics, enacted 

in 2013, imposes several prohibitions and restrictions on dual public employment. 

Most broadly, section 112.3125(2) of the Florida Statutes provides: 

 

A public officer may not accept public employment with the state 

or any of its political subdivisions if the public officer knows, or 

with the exercise of reasonable care should know, that the 

position is being offered by the employer for the purpose of 

gaining influence or other advantage based on the public 

officer’s office or candidacy.  

 

Although you are a public officer, I have not been provided any information 

suggesting that the circumstances of your potential employment with the Authority 

would implicate this prohibition. 
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In addition to the outright prohibition, the dual public employment statute 

imposes other restrictions on the ability of public officers to accept concurrent 

employment with another public entity. Any public employment accepted by a 

public officer must meet all of the following conditions:  

 

1. The position was already in existence or was created by the 

employer without the knowledge or anticipation of the public 

officer’s interest in such position; 
  

2. The position was publicly advertised;  

 

3. The public officer was subject to the same application and 

hiring process as other candidates for the position; and  

 

4. The public officer meets or exceeds the required qualifications 

for the position. 

 

§ 112.3125(3), Fla. Stat. 

 

Based on the information you have provided, (1) the position you have 

applied for was already in existence or was created by the Authority without your 

knowledge or without anticipation of your interest in the position; (2) the position 

was publicly advertised; (3) you are subject to the same application and hiring 

process as other candidates for the position; and (4) you meet or exceed the required 

qualifications for the position. Accordingly, it is my opinion that the requirements of 

section 112.3125(3) have been satisfied and the dual public employment provisions 

would not restrict your employment with the Authority even if you were to retain 

your seat in the House of Representatives. 

 

Other Conflict of Interest Provisions 

 

Because you have indicated to me that you would likely resign your seat in 

the Florida House of Representatives if you were offered the Executive Director 

position, I have not fully analyzed in this opinion the additional conflict of interest 

provisions that would apply to you as a sitting member employed by the Authority. 

At a broad level, the Rules of the Florida House of Representatives and the Code of 

Ethics both require members to exercise caution to avoid situations that give rise to 

a continuing or frequently recurring conflict between their private employment and 

their public responsibilities. House Rule 15.4; § 112.313(7)(a), Fla. Stat. The 

Commission on Ethics has emphasized that sitting members must take steps to 

avoid any confusion regarding when a member is acting in a legislative role as 

opposed to a private role. See, e.g., CEO 03-03 (outlining conditions under which a 

member of the Legislature could avoid a potential conflict created by lobbying 

efforts of others within a law firm associated with the legislator). 
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Assuming that you were to resign your seat in the House of Representatives 

before accepting the position of Executive Director for the Authority, the potential 

conflict of interest concerns raised by dual service in both roles would be eliminated. 

In that event, you would be subject only to the post-officeholding restrictions 

addressed below. 

 

Post-Officeholding Restrictions 

 

Former members of the Legislature are prohibited from personally 

“representing” another person or entity for compensation before the Legislature for 

two years after leaving the Legislature. Art. II, § 8(e), Fla. Const.;                              

§ 112.313(9)(a)3.a, Fla. Stat. The term “represent” is defined as “actual physical 

attendance on behalf of a client in an agency proceeding, the writing of letters or 

filing of documents on behalf of a client, and personal communications made with 

the officers or employees of any agency on behalf of a client.” § 112.312(22), Fla. 

Stat. 

 

In the 2013 legislative session, a similar post-officeholding restriction on 

legislators was enacted with respect to executive branch agencies. Under section 

112.313(9)(a)3.b, “[f]or a period of 2 years following vacation of office, a former 

member of the Legislature may not act as a lobbyist for compensation before an 

executive branch agency, agency official, or employee.”  

 

The extent of the post-officeholding restrictions on former legislators was 

addressed by the Commission on Ethics in Advisory Opinion 90-4. In that opinion, 

which involved a former member of the House of Representatives who had accepted 

a position as General Counsel to the Governor, the Commission concluded that 

tasks such as reviewing legislation, advising the Governor regarding legislative 

matters, and supervising members of the Governor’s staff who were registered to 

lobby would not violate the post-officeholding restrictions as long as the former 

member did not personally appear before the Legislature. Id.  

 

If you were to resign your seat in the House to accept a position as Executive 

Director of the Authority, the post-officeholding provisions would similarly restrict 

your ability to personally represent the OOCEA before the legislative branch or to 

lobby executive branch agencies for a period of two years following your resignation. 

Note that this prohibition is personal to you—it would not affect the ability of other 

employees or contract lobbyists of the OOCEA to lobby the Legislature or executive 

branch agencies, nor would it prohibit you from working with the Authority’s 

lobbyists on matters of concern to the Authority. 
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You have advised me that the Executive Director’s job duties would not 

require personal lobbying of the legislative or executive branches—and that the 

previous Executive Director did not engage in personal lobbying of this nature. 

Accordingly, the post-officeholding restrictions would likely have a minimal impact 

on your ability to perform the duties of Executive Director to the Authority. 

 

Conclusion 

 

Under the specific factual circumstances presented here and as described 

above, it is my opinion that the dual public employment law would not prohibit you 

from accepting an offer to serve as Executive Director of the Orlando-Orange 

County Expressway Authority if such an offer were presented to you. If you were to 

resign your seat in the House of Representatives, you would be subject to 

constitutional and statutory post-officeholding restrictions on personally 

representing others before the legislative and executive branches for a period of two 

years. 

 

Please note that the above opinion is based on the facts that you have 

provided and that are stated above. If your situation is materially different from 

these facts, or if there are additional relevant facts, I would need to review the new 

information and my opinion may change accordingly. 

 

I would be remiss if I did not provide the final piece of cautionary advice that 

is standard in these advisory opinions. Member conduct is also governed by other 

provisions of House Rule 15, including House Rule 15.2, which requires members to 

“perform at all times in a manner that promotes public confidence in the integrity 

and independence of the House and of the Legislature.” While I am not aware of any 

facts which would indicate that this provision is applicable, or may become 

applicable, to your situation, it would be prudent to keep it in mind. What may be a 

legally tolerated conflict of interest, or potential conflict of interest, may be viewed 

as improper in the court of public opinion. 

 

DEN/ssg 
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