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I. INTRODUCTION  

 

The 2012 congressional redistricting process was the very antithesis of what Florida’s 

citizens demanded when they voted for Amendment 6, now found in Article III, Section 20 of 

the Florida Constitution.  Although Legislative Defendants repeatedly represented they were 
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conducting an open, transparent, and non-political redistricting process, the evidence at trial 

revealed a separate, highly partisan process conducted in the shadows – one involving secret 

meetings and collaboration with partisan operatives, purges of public records, closed-door 

sessions among legislators and staffers, and efforts to launder partisan maps through public 

submissions so that Legislative Defendants could surreptitiously rely on them without facing 

public criticism or scrutiny.  The result is a gerrymandered congressional map in which 

Republican candidates in the 2010 gubernatorial and 2008 presidential elections won 17 out of 

27 districts – 63% of Florida’s congressional delegation – even though Democrats make up the 

majority of Florida voters. 

II. OPERATIVE INVOLVEMENT AND INFLUENCE IN THE 2012 

REDISTRICTING PROCESS 
 

The collaboration between the partisan operatives and the Legislature began at the very 

start, before census data was even available or maps could be drawn.  In December 2010, after 

Legislative Defendants’ efforts to defeat the FairDistricts Amendments in court and at the ballot 

box failed, Legislative Defendants began the “open and transparent” redistricting process with a 

non-public, closed meeting at the Republican Party of Florida (“RPOF”) headquarters 

purportedly to decide how to interpret and approach the FairDistricts Amendments. The meeting 

was authorized by then-Speaker of the House Dean Cannon (“Cannon”) and organized by Rich 

Heffley (“Heffley”), a partisan consultant with close ties to President Don Gaetz (“Gaetz”) who 

was later paid $20,000 per month by the RPOF to provide unspecified services involving 

redistricting and campaign matters. Attending in person or by telephone were Heffley and 

several other Republican consultants – self-described “political operatives” – including Marc 

Reichelderfer (“Reichelderfer”), Pat Bainter (“Bainter”), and Frank Terraferma (“Terraferma”); 

Benjamin Ginsberg (“Ginsberg”), a nationally-recognized redistricting lawyer for the Republican 
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National Committee (“RNC”) and personal counsel for Heffley, Reichelderfer, and Terraferma; 

and several of the legislative staffers and lawyers overseeing the redistricting process.   

The entire notion of this December 2010 meeting is at best suspicious, if not outright 

ominous.  Cannon’s claim that he thought the meeting was a good idea so that these highly-

partisan participants could discuss and understand how the new FairDistricts standards would be 

interpreted and could be implemented borders on the absurd.  Even if the meeting was to 

brainstorm over interpretation, the question remains why legislative leaders would rely on 

partisan, political operatives, who despised the Amendments, rather than lawyers or 

constitutional scholars to interpret them, and why the meeting was held at the RPOF, perhaps the 

most partisan locale available.  

The meeting attendees – and specifically the political operatives – were the council of 

proverbial foxes summoned to guard and protect the redistricting hen house.  They were all, to a 

man, adamantly opposed to the FairDistricts Amendments, dedicated to the cause of defeating 

them at all cost to protect the influence the operatives enjoyed and the power the Republican 

majority wielded in redistricting.  Their public campaigns and legal challenges to defeat the new 

standards had fallen flat, and so these gentlemen set about to find a different way to circumvent 

the standards, one that was secret and that they hoped would never be discovered.  If there is any 

doubt about their motives, this Court need look no further than the testimony of Reichelderfer, 

who, in a moment of candor, admitted that one topic of discussion was how to keep partisan 

operatives secretly involved in the redistricting process under some sort of privilege.  That 

testimony informs the mindset of the meeting’s attendees and makes clear the meeting’s true 

purpose – they wanted to work around the standards and gerrymander the maps exactly as they 

had done in the past.  But, this time, they just could not do it in the open. 
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In January 2011, a second non-public meeting was held at the offices of the House’s 

outside counsel.  This second meeting was attended not only by Bainter, Heffley, Reichelderfer, 

and the legislative staff and lawyers overseeing the redistricting process, but also by Gaetz, the 

Chairman of the Senate Committee on Reapportionment, and Will Weatherford (“Weatherford”), 

the Chairman of the House Redistricting Committee.  According to Reichelderfer, at this second 

non-public meeting, the operatives were told that they would not have a “seat at the table” in the 

redistricting process because no privilege would shield communications with them.  And so a 

plan was hatched to provide a different way for the operatives to remain involved in redistricting 

efforts even without a visible “seat at the table.”   

As a key part of the plan, Kirk Pepper (“Pepper”), Cannon’s deputy chief of staff, 

secretly transmitted confidential draft maps prepared by the House Redistricting Committee to 

Reichelderfer throughout the 2012 redistricting process.  Alex Kelly (“Kelly”), the staff director 

for the House Redistricting Committee, first sent these maps to Pepper, and Pepper then 

immediately forwarded them to Reichelderfer.  Later, Kelly and Pepper deleted all evidence of 

these transmissions, meaning that the public record and Legislative Defendants’ document 

production contained no trace of what had occurred.   

Because of Legislative Defendants’ spoliation of evidence, it is often difficult to 

determine which maps in Reichelderfer’s possession were prepared by the House and which 

maps were drafted or modified by Reichelderfer.  What is known, however, and undisputed, is 

that Reichelderfer had more maps than any member of the respective redistricting committees, 

including an entire series of early to mid-November draft maps that were precursors to the 

House’s December 6, 2012 publicly released maps.  For reasons which remain unexplained the 

House never produced these November maps to Plaintiffs, at least one of which reflects early 
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configurations of minority districts with increased voting age populations (“VAP”) like those 

ultimately reflected in the enacted map.  Presumably the House destroyed these maps, apparently 

along with an untold number of other redistricting-related documents.  Fortunately Reichelderfer 

held on to these and many other maps, allowing Plaintiffs a look at the recipe for what would be 

a Republican gerrymander the likes of which Plaintiffs’ expert Professor Katz described as the 

worst he had ever encountered.  

  As Plaintiffs predicted during opening statements at the pretrial conference, witness 

credibility would be a significant issue in this case.  The testimony at trial confirmed that 

prediction.  For starters, Cannon and Pepper claimed Pepper’s funneling of the House’s 

confidential work product to Reichelderfer was merely a lapse in judgment, undertaken by 

Pepper – supposedly without Cannon’s knowledge – to help a good friend (Reichelderfer) who 

makes his living in politics.  Kelly testified he told Matt Bahl, Cannon’s chief of staff, that he 

was providing maps to Pepper, but according to Cannon, neither Bahl, nor Kelly, nor Pepper 

ever told Cannon the maps were being provided to Pepper and, ultimately, funneled to 

Reichelderfer.   

It is not credible – indeed it is inconceivable – that three members of Cannon’s inner 

circle (Pepper, Reichelderfer and Bahl) would all fail to disclose such critical details to Cannon – 

details counsel for the Legislative Defendants characterized in open court as a “breach of duty to 

the Speaker.”  It is also not credible for Cannon to claim that when he found out, he never 

discussed it with Kelly or with Reichelderfer and that he only yelled at Pepper, told him that it 

was stupid, and then continued to employ him (even to this day) at Capitol Insight, Cannon’s 

political consulting firm.  Instead, a far more reasonable interpretation of these facts, and what 

this Court should find, is that Cannon both knew about and likely authorized maps being sent to 
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Reichelderfer so that he could provide feedback about their district configurations and 

performance.  This finding is bolstered by Cannon’s own communications with Reichelderfer, 

including in a telling email exchange over the Thanksgiving weekend in 2011 in which Cannon 

proclaimed “as long as the Senate accommodates the concerns that you [Reichelderfer] and 

Rich [Heffley] identified in the [congressional] map that they put out tomorrow, then we are in 

fine shape.” (emphasis added).  As with the emails transmitting the maps themselves, Pepper and 

Cannon deleted these communications. 

Other emails show that Reichelderfer provided advice directly to Pepper – for example, 

by telling Pepper that “the Webster seat is a bit messed up” in the Senate’s draft congressional 

map, yet another map Reichelderfer got to see and analyze before it was publicly released.  

Pepper responded by asking Reichelderfer the ultimate question – “[p]erformance or 

geography?”  Pepper’s strained attempt on the stand to explain away his question as some sort of 

code between friends that they really should not be talking about the map belies common sense.  

Plaintiffs certainly agree that Pepper and Reichelderfer should not have been talking about the 

map.  But this extraordinary email exchange – which the House never produced because it was 

deleted – confirms they were doing exactly that.   

Pepper’s ties to the political operatives extend beyond his close relationship and contact 

with Reichelderfer.  On October 11, 2011, Terraferma emailed Weatherford reporting that 

Pepper was at the RPOF huddled on a computer with Heffley and working on "Congressional 

redistricting if [Terraferma] had to guess."  Terraferma’s email – another document no one 

thought would ever see the light of day, underscoring its reliability – is yet another contradiction 

of Pepper's fervent denials that he was involved in substantive redistricting discussions.  In short, 

the evidence about the “performance and geography” exchange and Terraferma’s revelation that 
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Pepper was meeting with Heffley at the RPOF about congressional redistricting, leaves Pepper 

with no credibility. 

Reichelderfer’s credibility, like Cannon’s and Pepper’s, is also suspect.  Reichelderfer 

was awash in maps, mostly congressional but many state senate as well.  He had versions of 

maps no one else had, including the House and the Senate.  He previously had claimed he only 

received maps by email or Dropbox link, yet at trial he made vague reference to a jump drive(s) 

but then still could not explain how certain maps were in his possession.  Reichelderfer claimed 

he only drew maps for intellectual curiosity, but he had multiple revisions of many maps, 

including several of the operative-prepared maps filed by “public” front people.  These 

undisputed facts confirm Reichelderfer’s clear knowledge of and involvement in the plan afoot, 

and his calculated effort to develop just the right set of district configurations to maximize 

Republican performance.   

Meanwhile, despite claims that they were only having fun and reveling in the intellectual 

curiosity of exploring different district configurations, Reichelderfer, Terraferma, Heffley, and 

Bainter were proceeding with their plan to influence Legislative Defendants’ redistricting efforts 

by subverting the public process.  Since at least July 2011, these four operatives had been 

working together to prepare draft congressional and state senate redistricting maps.  The 

hallmark of the congressional maps drawn or revised by the operatives was to increase the 

African-American voting age population (“VAP”) of District 5 above 50% and the Hispanic 

VAP of District 9 above 40%. These changes in minority composition markedly benefitted 

Republican performance in surrounding districts.   

In July 2011, Terraferma circulated a proposed congressional plan to Heffley containing 

a District 5 with an African-American VAP (“Black VAP”) above 50%. 
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Terraferma’s congressional plan was publicly submitted in two variations under the name Alex 

Posada (“Posada”), and during the public portion of the trial the evidence established that at least 

six of Terraferma’s July 2011 districts were identical to those in the Posada maps.  Amazingly, 

Posada testified that he did not draw or submit the proposed maps filed under his name and did 

not authorize anyone to do so.  Legislative Defendants made no effort to rebut this evidence. 

The evidence also establishes that Heffley and Terraferma had a special connection with 

the politicians in charge of the redistricting process.  The evidence shows that Heffley, known in 

legislative circles as a “Senate guy”, and Gaetz had a long standing relationship, going back to 

Gaetz’s days as a school board member before his first campaign to join the Legislature.  On 

June 1, 2011, Gaetz as Chair of the Senate’s redistricting committee emailed legislators a 

notification about the Legislature’s public hearing schedule.  Inexplicably, Gaetz blind copied 

Heffley, and also Terraferma, someone Gaetz claimed (before being confronted with the email) 

he would not have known if he walked into the courtroom.  Gaetz’s attempt to distance himself 

from both his own email and from Terraferma was hardly convincing.    

Similarly, on June 15, 2011 an invitation was sent for a “Florida Leadership Mtg” to 

several employees of the Republican National Committee (“RNC”) and included a purported 

attendee list that included Weatherford, Gaetz, Kris Money (Weatherford’s chief of staff), Chris 

Clark (Gaetz’s chief of staff) and “Frank Terraferma genius map drawer.”  Whether or not this 

meeting occurred, the invite suggests if not establishes that Republican insiders and legislators 

knew of Terraferma’s handy work, and how that work was being used to affect redistricting.  

For people who supposedly had no role in the redistricting process, the evidence shows 

the political operatives were engaged in a substantial, prolonged map drawing effort.  
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Terraferma, who Heffley boastfully described as a map drawing “machine,” was drawing 

congressional maps as early as July 2011 and continued that effort until the final maps were 

enacted.   

The confidential Data Targeting production reveals



10 
 



11 
 

Notably, Reichelderfer had at 

least 14 versions of one of Posada’s maps in his possession, reflecting revisions made by 

Reichelderfer. 

Later that day, Terraferma sent Bainter, 

copying Heffley, an email titled “this one didnt go through earlier…darn….”  Terraferma noted 

that the “Sputnik” plan “bounced back” and asked Heffley: “Should we try to get this submitted 

now?”  Heffley responded: “Might as well submit.  The worst they can do is not take it.”  Bainter 

responded: “Yea, I am.”
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 Legislative Defendants made no effort 

to rebut this evidence.  

As if this evidence were not enough, operative influence in the Legislature’s redistricting 

process was further established by Heffley and Terraferma’s travels to Washington, D.C. the 

weekend of October 21, 2011 to meet with Ginsberg.  They stayed overnight at Ginsberg’s home 

and the evidence suggests they reviewed proposed maps with him during that visit.  It is curious 

that a nationally recognized redistricting lawyer like Ginsberg would have the time to spend a 

weekend with a couple of partisan operatives who were only drawing maps for fun and 

intellectual curiosity.  Plaintiffs submit the evidence shows that Ginsberg and others with the 

RNC were paying close attention to these matters and working behind the scenes to guide and 

approve, if not direct, the operatives’ redistricting work down in Tallahassee.     

After they returned to Florida, Heffley, Terraferma, and Bainter planned to meet so that 

they could “get together on a single idea so we can try to make things a bit smoother.”  Emails 

during that same timeframe confirm that Terraferma continued to produce maps, some of which 

were then submitted through fronts in the public process.  One of Terraferma’s maps was a state 

senate map dated October 28, 2011 that actually bore Heffley’s name.  That map had been sent 

to Mike Wild, who was involved in redistricting for the RNC.  The Heffley map contained a 

senate district identical to that found in the Senate’s initial state senate map (9004) and 

substantially similar to that found in the enacted state senate map (9008).  Yet, remarkably, the 

Heffley map was never filed in the public process (even by a front person), even though 
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Heffley’s proposed senate district somehow found its way into the Senate’s maps.  Once again, 

Legislative Defendants made no attempt at trial to explain how this could have happened.  

III. MEETINGS OUT OF THE SUNSHINE  

Sadly, the redistricting process concluded in much the same way as it started – with 

secret meetings held out of the public eye.  Despite promising the most open and transparent 

redistricting process in history, Legislative Defendants held a series of closed-door meetings in 

late January 2012 carefully calibrated to evade the sunshine laws.  Recognizing that Florida law 

requires a meeting of more than two legislators to be open to the public, Legislative Defendants 

held seriatim meetings at which only two legislators were present to negotiate the final district 

configurations.  First, Cannon met with Weatherford and Kelly, and Haridopolis met separately 

with Gaetz and Senate staff director John Guthrie (“Guthrie”), to provide directions for 

negotiations between the chambers.  After these initial meetings, Weatherford, Gaetz, Kelly, and 

Guthrie convened for one or more non-public meetings to agree upon what would become the 

2012 Congressional Plan.  If Cannon, Weatherford, Haridopolis, and Gaetz had simply met in the 

same room, Article III, Section 4(e) of the Florida Constitution would have required the meeting 

be held in the sunshine.       

At the late January 2012 non-public meetings between Gaetz, Guthrie, Kelly and 

Weatherford, Legislative Defendants made a series of agreements that resulted in changes to 

essentially every district in the congressional map.  Two of the most significant changes were to 

raise the Black VAP of District 5 above 50% and the Hispanic VAP of District 9 above 40% – 

which just happened to be the same aspects of the congressional map the partisan operatives 

focused on most.  These changes significantly reduced the compactness of several districts and 

improved the performance of the neighboring Districts 7 and 10 for Republicans, including 
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incumbent Representative Daniel Webster.  And for the reasons discussed below, neither of the 

changes was required for any legitimate minority protection reason. 

Significantly, Kelly testified that during his pre-meeting with Cannon and Weatherford, 

Cannon predicted that during the closed-door negotiations the Senate might ask the House to 

agree to a configuration of District 5 with a Black VAP over 50% so that the district would 

become a majority-minority seat and have Section 2 privileges under the Voting Rights Act 

(“VRA”).  According to Kelly, Cannon said “if they offer, accept that.”  Pepper confirmed 

Kelly’s testimony, claiming that Cannon said that if the issue was important to the Senate, the 

House “can go there for them.”  Cannon, on the other hand, denied he gave any specific advice 

to Kelly and Weatherford before their meeting with Gaetz and Guthrie.  The evidence suggests 

Cannon’s denial is not credible and that instead, Cannon gave Kelly clear instructions about 

District 5 based on his contact and communication with Reichelderfer, as increasing District 5 

over 50% Black VAP was a critical part of the political operatives’ plan to improve Republican 

performance of the map.  Cannon directed his team to go along with the Senate’s request – a 

request likely informed by Heffley – to a configuration of District 5 over 50% Black VAP 

because the Legislature could rely on the time-honored pretext of minority protection as cover 

for the performance-based decision.   

Other decisions made during the closed-door meetings are equally inexplicable based on 

any permissible consideration.  Gaetz, for example, summarily rejected an East-West 

configuration of Districts 21 and 22 that would have improved compactness and better respected 

political boundaries without any impact on minority voting strength.  Legislative Defendants 

offered at trial no reasonable explanation for Gaetz’s decision.  Similarly, Legislative Defendants 

agreed to a version of District 20 that encroached further into Hendry County than the House 
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proposed version, allegedly because of generic Section 5 VRA concerns expressed by the Senate.  

The Senate, however, performed no functional analysis to justify this change, which just so 

happened to benefit the Republican performance of neighboring District 25, Congressman Ross’s 

district.  Although there is no written record of the closed negotiations between the chambers that 

might show whether there was overt discussion of political considerations, the changes 

needlessly deviated from tier-two criteria and, on the whole, benefitted Republican candidates 

and incumbents.  For these reasons, the decisions made in the non-public meetings provide 

circumstantial evidence of improper intent. 

IV. ENTIRE MAP CHALLENGES       

The 2012 Congressional Plan is exactly what one would expect from a Legislature that 

fought the FairDistricts Amendments at every hedgerow, involved partisan operatives in its 

decision-making, and made key decisions outside of the public eye.  Although registered 

Democrats make up a majority of Florida’s voters, the Republican candidates in the 2010 

gubernatorial and 2008 presidential elections would have won 17 out of 27 districts.  To achieve 

this result, Legislative Defendants packed minorities into a Districts 5 and 9, added needless 

appendages to districts, and gratuitously broke political and geographical boundaries in the face 

of already drawn more compact options.   

Legislative Defendants would have this Court believe that Plaintiffs’ conspiracy claims 

are baseless fantasy and that the 2012 redistricting process was a series of happy coincidences 

for the Republican Party and incumbents.  And so it was, of course, mere coincidence that the 

political operatives were frenziedly creating maps, revising them to bolster minority districts and 

thus Republican performance in surrounding districts, all just for fun and intellectual curiosity.  It 

was mere coincidence that Reichelderfer received the House’s confidential work product nearly 
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as fast as it was created, not to give feedback, but merely as a gesture of goodwill from a friend.  

It was mere coincidence that Reichelderfer happened to revise many of the maps in his 

possession to increase the minority VAP of critical districts, and further coincidence that those 

same revisions later surfaced in the 2012 Congressional Plan after closed-door meetings among 

the very legislators and staffers who had met with Reichelderfer and other operatives back in 

December 2010 and January 2011 and who had communicated with the operatives throughout 

the process.  It was mere coincidence that maps with districts drafted by the operatives were 

submitted publicly under the names of “concerned citizens” and in the case of Posada, without 

his knowledge or consent.  It was mere coincidence that the Legislature relied disproportionately 

on those publicly submitted, operative-drawn maps in finalizing their enacted maps.  And, 

finally, it was mere coincidence that the proposed redistricting plans adopted by the Legislature 

became progressively more Republican until the 2012 Congressional Plan – the most favorable 

to Republicans of them all – was enacted.  That so many coincidences could occur defies all 

reason and logic.   

Coincidence is the word we use when we cannot see the pulleys and levers.  

Fortunately, because of this trial, the public and this Court have had an unprecedented glimpse at 

those pulleys and levers, despite the Legislature’s best efforts to cleanse the record through 

deletion and destruction of redistricting-related documents.  The evidence proves that, in fact, 

nothing happened in this process by coincidence.  Instead, the 2012 Congressional Plan is the 

product of a concerted effort by bright, determined and resourceful people who were committed 

to the old regime of political favoritism.  To them, the FairDistricts Amendments represented a 

temporary roadblock, ultimately overcome by a careful plan conceived and executed through 

collaboration between the political operatives and key legislators with the power to influence and 
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control the final map – a collaboration that started at the outset of the redistricting process in 

December 2010 and continued until the 2012 Congressional Plan became law.   

The evidence establishes that the 2012 Congressional Plan was the result of a “different, 

separate process that was undertaken contrary to the transparent effort” purportedly conducted by 

Legislative Defendants.  League of Women Voters of Fla. v. Fla. House of Representatives 

(“Apportionment IV”), 132 So. 3d 135, 149 (Fla. 2013).  As the Florida Supreme Court noted, 

proof of a separate process undertaken “in an attempt to favor a political party or an incumbent” 

is “important evidence in support of the claim that the Legislature thwarted the constitutional 

mandate.”  Id.  Although Legislative Defendants promised openness and transparency, they 

embarked on a secret, separate process with the partisan operatives, conducted closed-door 

meetings among themselves to make significant decisions, and deleted scores of redistricting-

related public records, including virtually every communication with political consultants.  In 

addition to providing evidence of a separate process, Legislative Defendants’ destruction of 

relevant documents constitutes spoliation of evidence justifying an adverse inference of improper 

intent. 

These efforts at secrecy render one claim made by Legislative Defendants particularly 

ironic.  At trial, Legislative Defendants emphasized their 26 public hearings, thousands of 

communications with the public, and the size of the public record.  To be sure, the public 

redistricting record is voluminous and in this litigation the Legislature produced thousands upon 

thousands of pages, nearly all of which reflected that sizeable public record of self-serving press 

releases, hearing notices and other documents of no real consequence.  But what is important is 

not what the public record includes, but what it excludes – evidence of non-public meetings and 

communications with political operatives, evidence of a well-orchestrated strategy of “concerned 
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citizens” secretly acting as surrogates for partisan operatives, and evidence of feedback from and 

influence of the political operatives on district configurations and changes in the final map.  The 

public record and Legislative Defendants’ document production have virtually no trace of any of 

this evidence.  Plaintiffs only ferreted this evidence out through hard-fought, contentious third-

party discovery (that even continued during the trial in an emergency expedited appeal from the 

First DCA to the Florida Supreme Court to the United States Supreme Court), and through 

depositions of legislators and staffers permitted only after claims of legislative privilege were 

forced to give way.   

 The Florida Supreme Court has made clear that “there is no acceptable level of improper 

intent” under Article III, Section 20, id. at 150 (citation omitted).  The testimony of (hostile) 

witnesses, experts and the many documents in evidence all establish through direct, not just 

circumstantial, evidence impermissible intent that this Court must not countenance.  But 

Plaintiffs are also entitled to inferences of impermissible intent.  While the Legislature claimed 

they were using an open and transparent redistricting process devoid of politics to draw the map, 

they were instead conducting a separate, non-public process for improper partisan advantage.  

Plaintiffs are entitled to an inference of impermissible intent of a Legislature that says one thing, 

but does another.  And this Court has already ruled that if presented with evidence of spoliation, 

as Plaintiffs undisputedly demonstrated at trial, it “could draw an adverse inference from the 

[Legislative] Defendants’ destruction of potentially self-damaging evidence.”  

Inferences like these, together with the substantial direct and circumstantial evidence 

offered at trial, compel invalidation of the 2012 Congressional Plan in its entirety.  Legislative 

talking points and platitudes cannot overcome the clear improper intent demonstrated by secret 
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meetings, sharing maps with political consultants for feedback, and destroying of relevant and 

potentially self-damaging evidence.  

V. INDIVIDUAL DISTRICT CHALLENGES    

Apart from Plaintiffs’ challenges to the entire map, the objective data, expert testimony, 

and other evidence presented at trial establish that several individual districts are constitutionally 

invalid. The following is an overview of Plaintiffs’ individual district challenges: 

District 5 

District 5 is grotesquely non-compact, snaking through eight counties in northeast and 

central Florida as it takes in African-American population in Gainesville, Jacksonville, Orlando, 

Orange Park, and Sanford.  Plaintiffs have shown through their alternative maps (the “Romo 

Maps”) that a different configuration of District 5 would maintain minority voting strength and 

preserve the ability to elect, while allowing for the creation of a new minority opportunity district 

in central Florida.  Rather than accept an alternate configuration that even Kelly himself 

explored, Legislative Defendants clung to the existing benchmark district and made it even less 

compact so that a greater number of African Americans could be aggregated for the benefit of 

Republican candidates and incumbents in surrounding districts.  Most obviously, neighboring 

District 7 went from a Democratic performing district to a Republican performing district after 

African Americans in Sanford and Midway were moved into District 5, one of the decisions 

made at the closed-door meetings in late January 2012 and just like Reichelderfer, Terraferma 

and the other operatives had game-planned in the maps in their possession.   

Legislative Defendants claim that the current configuration of District 5 is necessary to 

comply with the minority protection requirements of Article III, Section 20 and the VRA, but the 

Senate, whose idea this configuration was, performed no functional analysis, and the House’s 
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functional analysis confirmed that a district with a lower Black VAP would not result in 

retrogression in African Americans’ ability to elect their preferred candidates of choice.  

Recognizing this fact, Legislative Defendants have been relegated to arguing that increasing the 

Black VAP in District 5 to over 50% was somehow necessary to avoid a potential lawsuit under 

Section 2 of the VRA.  Yet the testimony of the attendees at the closed-door meetings conflicts 

over whether a Section 2 concern was even raised at the meetings, and neither chamber ever 

publicly raised Section 2 as a potential problem at any time before the negotiations in late 

January 2012.  Indeed, both chambers approved versions of District 5 with Black VAPs below 

(or at) 50% without expressing any concern over Section 2 compliance.  In any event, there can 

be no legitimate claim that District 5 is actually covered by Section 2 of the VRA, and an alleged 

fear over a hypothetical frivolous claim brought under Section 2 cannot justify race-based 

redistricting decisions which this Court must strictly scrutinize. 

District 10 

District 10 contains a bicep-shaped appendage that reaches into downtown Orlando and 

Winter Park to capture portions of the incumbent Representative Daniel Webster’s former 

district.  Legislative Defendants claim that the appendage was a by-product of their decision to 

raise the Hispanic VAP of District 9 over 40% at the Senate’s request.  The 40% figure was 

arbitrarily selected by the Senate without any functional analysis, and the House repeatedly had 

determined that configurations of District 9 with Hispanic VAPs lower than 40% were legally 

compliant.  Because there is no legitimate non-retrogression reason to increase the Hispanic VAP 

of District 9 over 40%, District 10 needlessly deviates from the constitutional requirement of 

compactness and was drawn to favor the Republican Party and the incumbent. 
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Districts 13 and 14 

 District 14 crosses Tampa Bay and splits Pinellas County and St. Petersburg to move 

African-American population from District 13 into District 14.  Through this maneuver, 

Legislative Defendants were able to turn District 13 from a safe Democratic district into a district 

that Republicans could more easily win.  The Romo Maps show that Districts 13 and 14 can be 

drawn without crossing Tampa Bay or the Pinellas County line and without causing 

retrogression.  Thus, the current configuration of District 13 and 14 needlessly violates tier-two 

criteria and was drawn with the intent to favor the Republican Party and the incumbents. 

Districts 21 and 22 

 The House brought a draft map with a configuration of Districts 21 and 22 in an east-

west, rather than north-south configuration, to the non-public meetings held at the conclusion of 

the redistricting process.  Kelly provided undisputed testimony that the alternate configuration of 

Districts 21 and 22 was more compact, better respected political boundaries, and did not cause 

any minority protection concerns.  The Senate – specifically Gaetz – summarily rejected the 

alternate configuration without offering any explanation, and it did not make its way into the 

2012 Congressional Plan.  Legislative Defendants did not even attempt to offer a tier-one 

justification for this decision at trial.  Accordingly, Districts 21 and 22 are unconstitutional. 

District 25 

For most of the redistricting process, the House’s proposed version of District 25 

included nearly all of Hendry County.  After the non-public meetings in late January 2012, a 

significant portion of Hendry County was moved from District 25 to District 20 based on 

unspecified Section 5 concerns by the Senate.  The result was to enhance the Republican 

performance of District 25 and benefit the incumbent Mario Diaz-Balart.  The Romo Maps show 

that Districts 20 and 25 can be drawn without splitting Hendry County and without causing 
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retrogression.  By dividing Hendry County, Legislative Defendants needlessly departed from 

tier-two criteria with the intent to favor the Republican Party and the incumbent. 

Districts 26 and 27 

 Districts 26 and 27 split the city of Homestead based on the House’s proposed maps.  The 

division of Homestead turns what would otherwise have been one Republican district and one 

Democratic district into two Republican leaning districts.  Legislative Defendants have not 

offered a clear explanation of why they decided to divide Homestead and, instead, have simply 

made passing references to visual compactness and non-retrogression.  The Romo Maps show 

that it is possible to keep Homestead whole while maintaining (and, in fact, improving) the 

compactness of the area and without diminishing minorities’ ability to elect their preferred 

candidates of choice.  Accordingly, Districts 26 and 27 deviate from tier-two requirements 

without justification and were drawn with an intent to favor the Republic Party. 

VI. THE EXPERT TESTIMONY  
   

 The experts who testified at trial confirm that the end result from the partisan, shadow 

process described above is a map that is strongly biased in favor of Republicans. 

Professors Katz and McCarty 

 Applying the widely accepted method for measuring partisan bias in a voting map, 

Professor Jonathan Katz testified that the 2012 Congressional Plan evidences a larger partisan 

bias than any plan he has ever analyzed in his over 15 years of studying redistricting in the 

United States.  Professor Katz, whose testimony was not rebutted by any of Defendants’ experts, 

determined that the partisan bias estimate of the 2012 Congressional Plan is between 12.1 and 

15.9 percentage points in favor of Republicans.  By comparison, the largest partisan bias he has 

observed in his academic study of congressional plans was approximately 8 percentage points, 
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and the largest bias he has observed in the course of his work as a testifying expert before this 

case was approximately 6 percentage points.  In other words, in his many years of redistricting 

work, Professor Katz has never seen a political gerrymander close to the magnitude of this one. 

 Professor Katz explained that his statistical analysis of the 2012 Congressional Plan 

demonstrated that the Legislature did a very good job of following a simple recipe for partisan 

gerrymandering: it packed Democrats into as few districts as possible and spread Republicans 

across the rest of the districts so as to maximize the odds of Republicans winning as many 

districts as possible.  

 Legislative Defendants’ own expert, Professor Nolan McCarty, not only failed to rebut 

Professor Katz’s findings, he actually confirmed them by concluding that the enacted map 

contains 19 seats that favor Republicans – two more than Professor Katz found – and a mere 

eight seats that favor Democrats.  Professor McCarty also determined that each of the eight 

Democratic seats are packed so heavily with Democrats that, in the most competitive of those, 

Republicans have only a 10% chance of winning.  In the others, Republicans enjoy an abysmal 

zero to 1% chance of ever capturing the district.  But that hardly matters, when Republican 

candidates for Congress enjoy comfortable advantages in the other 19 districts in a plan drawn 

by their Republican colleagues.  Indeed, Professor McCarty agreed with Professor Katz that if 

one were to go about trying to politically gerrymander a map, one way to do it as a Republican 

would be to create a small number of super safe Democratic seats – precisely what his own 

analysis demonstrates the Legislature did in the 2012 Plan. 

Professors Chen and Rodden 

 The analysis of Professors Rodden and Chen confirm that the bias in the enacted map is a 

complete statistical outlier, and that it would have been virtually impossible to obtain this result 
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by chance (i.e., without deliberate partisan gerrymandering).  They reached this conclusion using 

the same methodology they used in a 2009 draft paper that Legislative Defendants cited to this 

Court and the Florida Supreme Court as evidence of a natural, geographically-driven Republican 

gerrymander.  As Professor Rodden explained, large demographic changes in Florida since 2000 

– the year of the data relied upon in the draft paper – have significantly decreased any natural 

gerrymander, and geography does not account for the large Republican bias in the enacted plan.  

In fact, Professors Rodden and Chen discovered that the more they modified their approach to 

mimic the restraints under which the Legislature claimed to have been operating based on its 

interpretation of Florida and federal law, it actually became even less likely that a map that 

favored Republicans in 17 or more districts naturally emerged. 

 Professor Rodden explained that the diminishment of a natural geographic Republican 

bias from 2000 to 2008 is the result of several substantial and notable shifts in Florida’s partisan 

demographics.  These shifts include the transformation of the suburbs which, in Florida as 

elsewhere in the country, are becoming substantially more heterogeneous in terms of race and 

income, such that the traditional image of those areas as being homogenous, white, Republican 

enclaves is increasingly wrong.  Many of the people moving from central cities to medium-

density suburbs and exurbs and to areas scattered along transportation corridors are minorities, 

and in Florida this is especially true of Hispanic voters, who are increasingly likely to vote for 

the Democratic Party.  In places where the population has changed in these ways, Professors 

Rodden and Chen found that those areas also happened to be places where the simulations that 

they produced for their prior paper using 2000 election data produced marginally Republican 

districts, but now, using the updated election information, produced marginally Democratic 

districts.  
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 Professor Rodden also confirmed the presence of the Democratic packing that Professors 

Katz and McCarty found in the enacted map.  He testified the enacted plan’s Democratic-leaning 

districts contain significantly larger Democratic majorities than the Democratic-leaning districts 

in the plans created by the simulations; and, at the same time, all of the 2012 Congressional 

Plan’s marginal Republican districts are more Republican than the simulations would have 

predicted.  Echoing Professors Katz and McCarty, he explained that one of the ways that “one 

tries to draw a good . . . gerrymander” is to “put your opponents into places that are extremely 

partisan in their favor,” in order to give one’s own party the best opportunity to pick up as many 

seats as possible.  In the 2012 Congressional Plan, Republicans have the advantage in “all of the 

pivotal kind of close districts,” providing further evidence that the 2012 Congressional Plan was 

a deliberate partisan gerrymander.   

 Professor Rodden also offered unrebutted testimony that, of all the maps the Legislature 

publically considered, the 2012 Congressional Plan was the most favorable to Republicans.  That 

analysis further demonstrated that it was last minute changes to the map that ultimately bumped 

Republican performance up to 17 seats. 

 Legislative Defendants’ primary response to the analysis and findings of Professors Chen 

and Rodden was to criticize the same simulation methodology that Legislative Defendants 

themselves had relied upon when they cited the 2009 paper to this Court and the Florida 

Supreme Court.  But their reversal of position misses the mark.  Their expert witness, Stephen 

Hodge, acknowledged that he could not say that the supposed flaws in some of the simulations 

had any effect on Professor Chen’s and Rodden’s ultimate conclusions that the enacted map is a 

complete statistical outlier and is almost certainly the product of partisan intent.  
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Professor Ansolabehere 

 Professor Ansolabehere provided examples of how some of the Legislature’s 

gerrymanders produced Republican advantages.  First, through detailed analysis of population 

and electoral data, he demonstrated the political effects of the changes that were made to CD 9 

during the closed-door meetings between the House and the Senate that altered the boundaries of 

that district.  Those changes were brought about primarily by moving 80,000 voting age people 

out of CD 10 into CD 9, while moving 71,000 voting age people out of CD 9 to CD 10.  As a 

result of these last-minute population swaps, Democratic registration in CD 10 went down by 

1.4%, making that district slightly more Republican than Democratic.  That is a significant 

change in a highly-competitive district that attracted the close attention of Pepper and 

Reichelderfer when they emailed about “performance or geography.”  Professor Ansolabehere 

testified that these changes were not necessary to make CD 9 a minority-performing district, 

because without them CD 9 was already a minority-performing district, and the populations that 

were shifted were majority white populations.  Legislative Defendants offered no evidence to 

rebut this, nor was any functional analysis done that would justify these changes to protect 

minority voting rights.    

 Professor Ansolabehere also offered unrebutted testimony that the Legislature’s last-

minute change to District 5, increasing the Black VAP by 2.1% from map 9043 to map 9047, 

was without any minority voting rights justification.  This decision, which was not supported by 

a functional analysis, improved Republican performance in District 7 by 2.5 percentage points, 

effectively flipping the district from Democratic leading to Republican leading.  Professor 

Ansolabehere’s unrebutted testimony further showed that these last-minute changes to Districts 5 

and 9 increased Republican performance in District 17 by 2 percentage points.  
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 The common theme of these last minute changes is that none was required by the Voting 

Rights Act, none was supported by a functional analysis, all reduced the compactness of the map, 

and Republican performance was improved in competitive districts.  And all of this occurred in 

the dark, outside the view of the public. 

 Professor Ansolabehere demonstrated through the Romo Maps that it was possible to fix 

the Legislature’s gerrymanders without compromising Tier 1 criteria.  For example, through his 

presentation of the Romo Maps A and B, which Plaintiffs offer merely to show that there were 

sensible alternatives to the enacted plan, Professor Ansolabehere demonstrated the adverse 

effects that the Legislature’s decision to split Hendry County had on compliance with Tier 1 and 

Tier 2 criteria.  The Romo Maps show that by eliminating the split, the Legislature could have 

created a majority African-American district in District 20, preserved District 25 as a majority 

Hispanic district, and reduced the number of county splits in the map. 

 Professor Ansolabehere also testified that the 2012 Congressional Plan unnecessarily cuts 

in half the predominantly African-American city of Homestead between CDs 26 and 27, without 

any minority voting rights justification.  Through the Romo Maps, Professor Ansolabehere 

demonstrated that this split of Homestead, in addition to the unnecessary split of many “Census 

Designated Places” along the boundary of CDs 26 and 27, could be eliminated while still 

maintaining both districts as majority Hispanic districts and more faithfully complying with Tier 

2 criteria. 

 Similarly, addressing the enacted version of CD 14, Professor Ansolabehere 

demonstrated that the Legislature could have better adhered to Tier 1 and 2 criteria by 

eliminating the splits of St. Petersburg and Pinellas County while still maintaining CD 14 as a 
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district in which African Americans and Hispanics would be able to elect the candidates of their 

choice.  

 Finally, Professor Ansolabehere also testified that the Legislature could have better 

complied with Tier 1 and Tier 2 criteria by drawing an east-west version of District 5, running 

from Jacksonville to Tallahassee, instead of the north-south version in the enacted map that 

snakes from Jacksonville down to Orlando and ends by protruding into Seminole County.  As 

demonstrated through two versions of District 5 in Romo Maps A and B, the east-west 

configuration would have maintained the ability of African Americans to elect candidates of 

their choice, improved the compactness of District 5 by 33%, and reduced the number of splits 

Orange County from five to three.  Equally significant, the east-west configurations in Romo 

Maps A and B would have allowed the creation of an another district -- Romo District 10 -- in 

which African Americans and Hispanics would be able to join together to elect their jointly 

preferred candidates.  By converting District 10 into a minority-ability district while preserving 

the ability of African Americans to elect their preferred candidates in District 5, Romo Maps A 

and B contain more minority-ability districts than are in the enacted map. 

VII. CONCLUSION 

As they trumpeted the openness and transparency of the redistricting process, Legislative 

Defendants undertook the real work of redistricting in the shadows.  They conducted non-public 

meetings among the legislators and staffers overseeing the redistricting process, met and 

communicated with partisan operatives in secret, collaborated with those operatives to receive 

partisan maps laundered through the public process, and deleted virtually every trace of their 

improper communications.  Through these actions, Legislative Defendants were able to offer 
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Republican consultants a virtual “seat at the table” and to keep partisanship firmly imbedded in 

the redistricting process even after they failed to defeat the FairDistricts Amendments. 

The map that emerged from the 2012 redistricting process reflects these efforts and the 

improper intent that motivated them by overwhelmingly favoring Republican candidates and 

incumbents and containing numerous district configurations that run afoul of Article III, Section 

20.  Accordingly, and for all of the reasons stated in Plaintiffs’ Joint Trial Memorandum, Joint 

Response to Legislative Parties’ Supplemental Trial Brief, and their proposed Partial Final 

Judgment submitted herewith, Plaintiffs respectfully request this Court enter partial final 

judgment in favor of Plaintiffs and to award an appropriate remedy for Legislative Defendants’ 

constitutional violations.  
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