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CASE NO.: 2012-CA-00490 

 

[PROPOSED] PARTIAL FINAL JUDGMENT 
 

THIS MATTER came before the Court for a non-jury trial.  During trial, the Court heard 

the testimony of numerous fact and expert witnesses, reviewed extensive documentation, and 

heard argument of counsel.  Based upon the evidence presented at trial, this Court makes the 

following findings of facts and conclusions of law and enters partial final judgment thereon. 

I. PARTIES 

1. Plaintiffs, The League of Women Voters of Florida, Common Cause, Brenda Ann 

Holt, J. Steele Olmstead, Robert Allen Schaeffer, and Roland Sanchez-Medina, Jr. (collectively, 

the “Coalition Plaintiffs”), and Rene Romo, Benjamin Weaver, William Everett Warinner, 

Jessica Barrett, June Keener, Richard Quinn Boylan, and Bonita Again (collectively, the “Romo 

Plaintiffs,” and together with the Coalition Plaintiffs, the “Plaintiffs”), challenge the 2012 
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congressional redistricting plan (the “2012 Congressional Plan”) enacted by the Florida 

Legislature (the “Legislature”) under Article III, Section 20 of the Florida Constitution. 

2. Defendants are the Florida House of Representatives (“House”), the Florida 

Senate (“Senate”), Will Weatherford (“Weatherford”) in his official capacity as Speaker of the 

House, and Don Gaetz (“Gaetz”) in his official capacity as President of the Senate (collectively, 

“Legislative Defendants” or the “Legislature”), and Ken Detzner in his official capacity as 

Secretary of State, Pam Bondi in her official capacity as Florida Attorney General, and 

intervenor the Florida State Conference of the National Association for the Advancement of 

Colored People Branches (“NAACP”) (together with the Legislative Defendants, “Defendants”).  

II. FINDINGS OF FACT REGARDING 2012 REDISTRICTING PROCESS 

3. Individual findings of fact in support of the Court’s legal conclusions must be 

established by a preponderance of the evidence. 

4. The Court determines that Plaintiffs have carried their burden of proving all facts 

set forth herein by a preponderance of the evidence.  If the “proof beyond a reasonable doubt 

standard” were applicable, however, the Court would make the same findings of fact and reach 

the same result in this case.   Accordingly, it is not necessary to resolve the parties’ competing 

contentions about the burden of proof with respect to individual findings of fact to resolve the 

present challenges to the 2012 Congressional Plan. 

A. General Background and Participants in 2012 Redistricting Process 

5. On November 2, 2010, Florida voters approved Amendment 6, codified as Article 

III, Section 20 of the Florida Constitution.  Amendment 6 and its companion Amendment 5 for 

state redistricting plans are referred to as the “FairDistricts Amendments.”  (Joint Pretrial 

Statement (“JPS”), Stip. Fact ¶ 1.) 
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6. The evidence shows that, during the redistricting process conducted between the 

adoption of the FairDistricts Amendments in November 2010 and the enactment of the 2012 

Congressional Plan in February 2012 (the “2012 Redistricting Process”), the Legislature 

represented that it would conduct an open and transparent redistricting process.  The Legislature 

conducted a series of public hearings throughout the state, developed free web-based 

redistricting applications known as MyDistrictBuilder (House) and District Builder (Senate), 

solicited proposed plans from the public, conducted several committee and subcommittee 

meetings that were publicly noticed and open to the public, and maintained an extensive public 

record.  (Rough Trial Tr., 5/21/14 (Gaetz), 4:6-19, 6:12-17, 11:5-22; Rough Trial Tr. 5/23/14 

(Kelly), 5:14-7:14, 13:6-14:3, 17:13-18:24, 20:25-24:22; Rough Trial Tr., 5/21/14 (Guthrie), 4:6-

19; Rough Trial Tr., 6/2/14 (Guthrie), 158:10-160:19.) 

7. The evidence also shows, however, that Legislative Defendants took substantial 

actions in the 2012 Redistricting Process outside the public eye by using personal email accounts 

for redistricting-related communications, intentionally deleting redistricting-related documents 

(including communications with political consultants) at a time when litigation was anticipated, 

conducting non-public meetings with political consultants and organizations dedicated to 

furthering the interests of the Republican Party, and making significant decisions at non-public 

meetings among legislators and staff at the end of the redistricting process.   

8. The drawing of the 2012 Congressional Plan was overseen and directed by a 

small group of legislators – specifically, Gaetz, Weatherford, and then-Speaker Dean Cannon 

(“Cannon”).  Although there were numerous members of the House Redistricting Committee and 

Senate Committee on Reapportionment, the committee members and other legislators had no 

meaningful involvement in or impact on the map-drawing process.  (Rough Trial Tr., 5/20/14 
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(Weatherford), 132:15-133:5, 137:15-138:4, 140:13-141:5, 144:19-145:17); Rough Trial Tr., 

5/22/14 (Kelly), 83:12-84:7; Precourt Dep., 3/17/14, 13:21-14:10, 14:24-15:14, 16:1-17, 16:20-

17:1, 23:10-17, 94:19-21, 96:18-97:23, 99:12-15.) 

9. The following legislative staffers were the primary drafters of the redistricting 

maps that ultimately became the 2012 Congressional Plan: Alex Kelly (“Kelly”), Jason Poreda 

(“Poreda”), and John Guthrie (“Guthrie”).  (Rough Trial Tr., 5/21/14 (Guthrie) 190:12-191:25; 

Rough Trial Tr., 6/4/14 Pt. 1 (Poreda) 18:14-22, 19:18-24, 33:12-15.) 

10. Before the 2012 Redistricting Process began, key Republican legislators and staff 

including Gaetz, Cannon, Weatherford, Kelly, Poreda, Guthrie, and other legislative insiders 

supported efforts to oppose the FairDistricts Amendments.  (Rough Trial Tr., 5/21/14 (Gaetz), 

4:25-5:10; Rough Trial Tr., 5/28/14, Pt. 1 (Cannon), 8:6-12; Rough Trial Tr., 5/20/14 

(Weatherford), 161:1; Rough Trial Tr., 5/22/14 (Kelly), 59:4-13, 59:24-60:7; Rough Trial Tr., 

5/21/14 (Guthrie), 193:1-5; Rough Trial Tr., 6/4/14, Pt. 2 (Poreda), 10:7-11:6.)  Such efforts 

included, for instance, campaigning against the FairDistricts Amendments, and an attempt to 

pass a countervailing amendment that the Florida Supreme Court struck from the ballot.  (Rough 

Trial Tr., 5/21/14 (Guthrie), 193:15-194:24.) 

11. Kelly was staff director for the House Redistricting Committee during the 2012 

Redistricting Process.  Kelly reported to Cannon, who described Kelly as “loyal” to him and 

someone who would follow Cannon’s instructions.  (Rough Trial Tr., 5/28/14, Pt. 1 (Cannon), 

13:11-14:2.)  Before being hired by Cannon to serve as staff director, Kelly was employed by the 

Republican Party of Florida (“RPOF”).  (Rough Trial Tr., 5/22/14 (Kelly), 54:8-13.) 



CASE NO.: 2012-CA-00412 

CASE NO.: 2012-CA-00490 

 

 
5 

 

12. Poreda was a staff member for the House Redistricting Committee during the 

2012 Redistricting Process.  Before being hired by the House, Poreda was also employed by the 

RPOF.  (Rough Trial Tr., 6/4/14, Pt. 1 (Poreda), 11:17-12:5.) 

13. Before joining the House Redistricting Committee staff, Poreda had no 

redistricting experience and had never before drawn a redistricting map.  (Rough Trial Tr., 

6/4/14, Pt. 2 (Poreda) 7:7-13.)  Kelly had limited experience, and only in his capacity as a 

legislative aide for a House member in 2002 when he followed the process and became 

somewhat familiar with redistricting issues.  (Rough Trial Tr., 5/22/14 (Kelly), 56:1-12.) 

14. Guthrie was staff director for the Senate Committee on Reapportionment during 

the 2012 Redistricting Process.  Guthrie was also staff director for the Senate’s redistricting 

efforts in the 1992 and 2002 redistricting processes.  (Rough Trial Tr., 5/21/14 (Guthrie), 189:25-

190:14.) 

15. The Senate concedes that it did not conduct a functional analysis of minority 

voting strength during the 2012 Redistricting Process.  (Rough Trial Tr., 5/22/14 (Guthrie), 

32:19-33:11, 42:9-22.)  Instead of conducting a functional analysis, the Senate drew minority 

districts to follow the core of the benchmark districts.  (Rough Trial Tr., 6/2/14 (Guthrie), 207:3-

18, 208:9-209:2, 216:12-16.)  The benchmark districts were part of a 2002 congressional map 

that the Legislature had admittedly and intentionally drawn to favor the Republican Party and 

incumbents.  Martinez v. Bush, 234 F. Supp. 2d 1275, 1340 (S.D. Fla. 2002) 

16. Kelly and Poreda testified that they evaluated the ability to elect minority-

preferred candidates for the House by reviewing election and demographic data electronically on 

MyDistrictBuilder as they drafted maps.  (Rough Trial Tr., 5/22/14 (Kelly), 142:5-143:15; 

Rough Trial Tr., 6/4/14, Pt. 1 (Poreda), 29:5-30:7.)  Kelly and Poreda performed their analysis 
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without notes or written calculations, and the House did not prepare any written functional 

analysis.  (Rough Trial Tr., 6/4/14, Pt. 1 (Poreda), 30:1-4; Rough Trial Tr., 6/4/14, Pt. 2 (Poreda), 

24:13-25; Rough Trial Tr. 5/22/14 (Kelly), 144:4-145:1.)  Based on Kelly’s and Poreda’s 

analysis of minority voting strength, the House took the position that each of its publicly 

proposed redistricting plans complied with the minority protection requirements of Article III, 

Section 20 of the Florida Constitution and federal law, including the Voting Rights Act 

(“VRA”).  (Rough Trial Tr., 5/22/14 (Kelly), 145:12-19; see CP Ex. 114 at 20.) 

B. Non-Public Meetings Among Legislators, Legislative Staff, and Political 

Consultants Related to the 2012 Redistricting Process 

 

17. On December 3, 2010, there was a non-public meeting at the RPOF headquarters 

between political consultants and legislative staff members and attorneys to discuss the 

upcoming 2012 Redistricting Process.  The meeting was attended by legislative staff members 

Kelly and Chris Clark (“Clark”); counsel for the House and Senate; and political consultants, 

Richard Heffley (“Heffley”), Marc Reichelderfer (“Reichelderfer”), Patrick Bainter (“Bainter”), 

Benjamin Ginsberg by telephone (“Ginsberg”), Joel Springer (“Springer”), Andrew Palmer 

(“Palmer”), and Frank Terraferma by telephone (“Terraferma”).  (CP Ex. 245; Rough Trial Tr., 

5/19/14 (Reichelderfer), 18:8-19:12; Rough Trial Tr., 5/22/14 (Kelly), 64:6-65:2.) 

18. Clark was the chief legislative aide for Gaetz during the 2012 Redistricting 

Process.  (Rough Trial Tr., 5/21/14 (Gaetz), 3:25-4:5.) 

19. Heffley is a political consultant who has worked with a number of Republican 

legislators and candidates, including Gaetz.  (Rough Trial Tr., 5/21/14 (Gaetz), 6:18-7:12; Rough 

Trial Tr., 5/29/14, Pt. 1 (Heffley), 13:17-14:20, 68:24-69:6.) 

20. Starting in the summer of 2011, the RPOF paid Heffley $20,000 per month under 

two contracts to provide unspecified services relating to redistricting and Senate campaign 
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Tr., 5/23/14 (Terraferma), 154:13-22.)  In early 2011, Terraferma replaced Palmer as director of 

House campaigns for the RPOF.  (Rough Trial Tr., 5/23/14 (Terraferma), 153:2-25.) 

27. The attendees at the December 2010 meeting generally testified that they could 

not remember the particular subjects of discussion at the meeting.  (Rough Trial Tr., 5/19/14 

(Reichelderfer), 31:23-32:9; Rough Trial Tr., 5/29/14, Pt. 1 (Heffley), 15:15-16:3; Rough Trial 

Tr., 5/22/14 (Kelly), 67:17-68:5.)  However, one of the topics discussed was whether a privilege 

could be identified to prevent disclosure of redistricting-related communications among political 

consultants, legislators, and legislative staff members.  (Rough Trial Tr., 5/19/14 (Reichelderfer), 

30:9-19, 31:10-12; Rough Trial Tr., 5/29/14, Pt. 1 (Heffley), 20:5-11.) 

28. Reichelderfer prepared a memorandum following the December 2010 meeting 

that included the following topics, among others: “What is our best operational theory of the 

language in [Amendments] 5 and 6 related to retrogression of minority districts?”; “Central FL 

Hispanic seats? Pros and Cons”; “Evolution of maps – Should they start less compliant and 

evolve through the process – or – should the first map be as near as compliant as possible and 

change very little? or other recommendations?”; “Communications with outside non-lawyers – 

how can we make that work?”  (CP Ex. 246; Rough Trial Tr., 5/19/14 (Reichelderfer), 33:3-17.) 

29. In January 2011, a second meeting was held between consultants and the 

legislators, staff members, and counsel overseeing the redistricting process for the Legislature at 

the office of the House’s outside counsel.  The meeting was attended by at least Gaetz, 

Weatherford, Kelly, Guthrie, Ginsberg by telephone, Reichelderfer, Heffley, Bainter, and 

counsel for the House and Senate.  (Rough Trial Tr., 5/21/14 (Gaetz), 16:10-22, 17:25-18:5; 

Rough Trial Tr., 5/20/14 (Weatherford), 157:14-158:10; Rough Trial Tr., 5/22/14 (Kelly), 70:25-

71:4, 71:8-13, 71:17-72:11.) 
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30. At least one topic of public policy was discussed at the January 2011 meeting: 

whether the Senate would join the House in federal court litigation seeking to invalidate Article 

III, Section 20 of the Florida Constitution.  (Rough Trial Tr., 5/20/14, 160:4-15 (Weatherford); 

Rough Trial Tr., 5/22/14 (Kelly), 75:5-76:11.) 

31. Several attendees of the January 2011 meeting testified that political consultants 

were told that they would not have a “seat at the table” in the redistricting process.   (Rough Trial 

Tr., 5/19/14 (Reichelderfer), 42:23-43:10; Rough Trial Tr., 5/21/14 (Gaetz), 18:6-24; Rough 

Trial Tr., 5/20/14 (Weatherford), 160:4-14.)  Reichelderfer recalled that the reason for this 

decision was that communications between the political operatives and legislators would not be 

privileged.  (Rough Trial Tr., 5/19/14 (Reichelderfer), 28:16-29:1, 44:1-10.)  Yet it appears that 

“nobody articulated what lines not to cross,” and it was evidently decided that the political 

consultants could still participate in redistricting through the public process “just like any other 

citizen.”  (Rough Trial Tr., 5/29/14, Pt. 1 (Heffley), 20:19-21:8, 22:8-18.) 

32. The evidence shows that all of the attendees of the December 2010 and January 

2011 meetings were Republicans who had opposed the FairDistricts Amendments.  (Rough Trial 

Tr., 5/19/14 (Reichelderfer), 7:8-17, 13:20-25, 25:10-15; Rough Trial Tr., 5/21/14 (Gaetz), 4:20-

5:10; Rough Trial Tr., 5/20/14 (Weatherford), 160:16-161:2; Rough Trial Tr., 5/22/14 (Kelly), 

61:5-62:20.)  Heffley volunteered, in that regard, that he was the one to organize the December 

2010 meeting, because he had just helped coordinate the effort against the FairDistricts 

Amendments.   (Rough Trial Tr., 5/29/14, Pt. 1 (Heffley), 15:11-16:2.)   

33. Cannon authorized the December 2010 and January 2011 meetings so that the 

attendees could discuss, among other things, the interpretation of the FairDistricts Amendments 
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and decide upon what would be permissible and not permissible under the FairDistricts 

Amendments.  (Rough Trial Tr., 5/28/14, Pt. 1 (Cannon), 11:20-12:1.) 

34. The December 2010 and January 2011 meetings were not open to the public, and 

there is no written record of what was discussed at either meeting.  (See, e.g., Rough Trial Tr., 

5/22/14 (Kelly), 66:24-67:16, 68:12-17.)     

35. On June 15, 2011, another non-public meeting was held at the Washington, D.C., 

headquarters of the National Republican Congressional Committee (“NRCC”).  (RP Ex. 172).  

The NRCC is an organization that focuses on reelecting Republican members of Congress and 

electing new Republican members of Congress.  (Rough Trial Tr., 5/20/14 (Weatherford), 113:1-

5, 209:3-6.)  

36. The meeting at NRCC headquarters was described as a Florida Leadership 

Meeting. The meeting was organized by Chris McNulty, and invitees included other 

representatives of the NRCC, Weatherford, Gaetz, Clark, Kris Money (an employee of the 

Republican Party who worked with Weatherford), and “Frank Terraferma, genius map drawer.”  

(RP Ex. 172; Rough Trial Tr., 5/30/14, Pt. 2 (Terraferma), 9:14-23, 13:24-14:3; Rough Trial Tr., 

5/20/14 (Weatherford), 209:24-210:1.) 

C. Political Consultants’ Use of Public Intermediaries in the 2012 Redistricting 

Process 

 

37. The House Redistricting Committee and Senate Committee on Reapportionment 

jointly held 26 public hearings throughout the state between June 20, 2011 and September 1, 

2011.  (JPS, Stip. Fact ¶ 12.)   
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41. The Court finds that evidence of the consultants’ influence on the state Senate 

redistricting process is probative of legislative intent with regard to the congressional 

redistricting process.  The same legislative body conducted the state Senate and the 

congressional redistricting processes, and the consultants used the same methods to influence the 

Legislature in both cases as is set forth in more detail below.   

42. In July 2011, Terraferma prepared and sent to Heffley a proposed congressional 

plan containing a District 3 (analogous to enacted District 5) with a Black VAP over 50% and a 

District 27 (analogous to enacted District 9) with a Hispanic VAP of over 40%.  (CP Ex. 1445, 

1446.) 

43. On July 28, 2011, Heffley sent an email to Terraferma and Ginsberg attaching 

Congressional Public Map 17, which contained a version of District 9 with a Hispanic VAP over 

40%.  The message stated: “I say we just drop this baby into our map . . . and go from there.”  

(CP Ex. 845.)  This was the same public map that Poreda testified Jeff Silver and Alex Kelly 

may have utilized in considering the feasibility of a Hispanic district in Central Florida. (Rough 

Trial Tr., 6/4/14, Pt. 1 (Poreda) 52:13-53:10; Rough Trial Tr., 6/4/14, Pt. 2 (Poreda), 19:10-

20:11.) 
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46. At the time of the 2012 Redistricting Process, Pepper was deputy chief of staff for 

Cannon.  (Rough Trial Tr., 5/20/14 (Pepper), 3:3-18.)  After Cannon’s term ended, Cannon hired 

Pepper to work at his consulting firm.  (Rough Trial Tr., 5/20/14 (Pepper), 6:10-17.)   

47. 

48. 

49. 

50. 



CASE NO.: 2012-CA-00412 

CASE NO.: 2012-CA-00490 

 
15 

 

51. 

52. 
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53. 

54. 

55. 
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 Posada testified that he had never seen Congressional Public Maps 

HPUBC0132 and HPUBC0133, did not have an email address named alexposada22@gmail.com, 

and did not authorize anyone to submit the maps using his name.  (Posada Dep., 5/29/14, 8:4-16, 

14:21-15:1.) 

56. Congressional Public Maps HPUBC0132 and HPUBC0133, with 18 Republican-

performing districts, were among the most Republican-favoring maps submitted in the public 

process.  (Rough Trial Tr., 5/27/14, Pt. 2 (Rodden), 119:12-121:15; RP Ex. 48.)  Reichelderfer 

had at least 14 versions of Congressional Public Map HPUBC0132 in his possession, reflecting 

revisions made by Reichelderfer.  (CP Ex. 304B.) 

57. 

Later that 

day, Terraferma sent Bainter, copying Heffley, an email titled “this one didnt go through 

earlier…darn….”  Terraferma noted that the “Sputnik” plan “bounced back” and asked Heffley: 

“Should we try to get this submitted now?”  Heffley responded: “Might as well submit.  The 
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worst they can do is not take it.”  Bainter responded: “Yea, I am.”  (CP Ex. 368.) 

58. The Court does not credit the consultants’ testimony that they were unaware that 

the Consultant Drawn Maps were being submitted to the Legislature.  Based on the credibility of 

the witnesses and the inferences available from the evidence presented at trial, the Court finds 

that Terraferma, Heffley, or Bainter either directly or indirectly through one or more agents 

submitted to the Legislature Consultant Drawn Maps as Senate Public Maps HPUBS0084, 

HPUBS0085, HPUBS0090, SPUBS0105, SPUBS0123, SPUBS0143, and SPUBS0147, and 

either directly or indirectly through one or more agents submitted to the Legislature 

Congressional Public Maps HPUBC0132 and HPUBC0133.  The Court further finds that the 

political consultants organized their efforts so as to conceal their participation in the process 

from the public. 

59. 
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60. Over 125 proposed state Senate and congressional plans were submitted through 

the Legislature’s public portal.  (See http://www.flsenate.gov/Session/Redistricting/Plans.)  

Initially, the Legislature established a November 1, 2011 deadline for submitting proposed public 

maps.  However, the Legislature later publicly posted maps submitted after the November 1, 

2011 deadline.  (Rough Trial Tr., 6/2/14 (Guthrie), 163:9-165:4.) 

61. In preparing the 2012 Congressional Plan and S000S9008, the initial state Senate 

redistricting plan (the “Initial 2012 Senate Plan”), the Legislature relied disproportionately on the 

nine known state Senate and congressional Consultant Drawn Maps, as distinguished from maps 

apparently submitted by independent members of the public.  Specifically, the Legislature relied 

in whole or in part on the Consultant Drawn Maps for the following enacted districts: 

Congressional District 3 – Alex Posada (HPUBC0133) 

Congressional District 4 – Alex Posada (HPUBC0133) 

Congressional District 13 – Alex Posada (HPUBC0133) 

 

(CP Ex. 60 at 15, 21, 57) 

Senate District 2 – Alex Patton (SPUBS0143) 

Senate District 6 – Christie Jones (HPUBS0090) 

Senate District 11 – Alex Patton (SPUBS0143) 

Senate District 13 – Remzey Samarrai (SPUBS0147) 

Senate District 14 – Delena May (SPUBS0123) 

Senate District 19 –Andrew Ladd (HPUBS0085) 
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Senate District 25 –Delena May (SPUBS0123) 

Senate District 27 – Remzey Samarrai (SPUBS0147) 

Senate District 31 – Delena May (SPUBS0123) 

Senate District 34 – Micah Ketchel (HPUBS0084), Delena May (SPUBS0123), and 

Remzey Samarrai (SPUBS0147) 

Senate District 35 – Micah Ketchel (HPUBS0084) and Andrew Ladd (HPUBS0085) 

Senate District 39 – Andrew Ladd (SPUBS0085)  

 

(CP Ex. 1140 at 60-62, 65-67, 72-76, 81, 88-91, 95-96, 99-100, 103-04.)   

62. Like Congressional Public Maps HPUBC0132 and HPUBC0133, Legislative 

Defendants also raised the Black VAP in what would become District 5 to over 50%, and raised 

the Hispanic VAP in what would become District 9 to over 40%.  (See ¶ 95(a), (b), infra.)  

Legislative Defendants’ reliance on the Consultant Drawn Maps for the configuration of districts 

surrounding District 5 and elevating the minority VAP in Districts 5 and 9 in the same manner as 

the Consultant Drawn Maps resulted in Central Florida having two additional Republican-

performing congressional districts.  (See ¶ 99, infra.) 

63. Based on the selective reliance on the Consultant Drawn Maps and minority-

representation strategies reflected in those maps, communications among the political 

consultants indicating that they made known to the Legislature which maps they had drafted and 

submitted in others’ names, and the extensive efforts of the political consultants to cover up their 

participation in the process, this Court infers that decision makers in the Legislature knew of the 

consultants’ efforts to submit partisan plans through the public process.  This inference is 

supported by testimony from Bainter that
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64. The inference of knowing collaboration between Legislative Defendants and the 

political consultants is also supported by uncontested evidence revealing that Senate District 34 

in the Initial 2012 Senate Plan was derived from a Consultant Map that contained the exact same 

configuration of that district but was not filed in the public process.  (Rough Trial Tr., 5/29/14, 

Pt. 1 (Heffley), 69:10-17, 70:24-73:17; CP Demonstrative 24; CP Ex. 362 (native file).)   

65.  

66.  

.
2
] 

D. Legislative Defendants’ Transmission of Draft Maps to Reichelderfer and 

Continuing Involvement of Political Consultants 

 

67. On November 28, 2011, the Senate Committee on Reapportionment released its 

first proposed congressional plan, S000C9002.  (JPS, Stip. Fact ¶ 13.) 

                                                        
2
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68. On December 6, 2011, the House Congressional Redistricting Subcommittee 

released its first seven draft congressional plans: H000C9001, H000C9003, H000C9005, 

H000C9007, H000C9009, H000C9011, and H000C9013.  (JPS, Stip. Fact ¶ 15.) 

69. From November 2011 until January 2012, Kelly transmitted multiple draft 

congressional maps prepared by the House Redistricting Committee to Pepper, Cannon’s deputy 

chief of staff.  (Rough Trial Tr., 5/20/14 (Pepper), 3:3-18.)  Pepper then transmitted at least 24 

draft maps to Reichelderfer.  In most cases, Pepper provided the draft maps to Reichelderfer 

before their release to the public.  In many cases, Pepper provided Reichelderfer with draft maps 

that were never released to the public.  (Rough Trial Tr., 5/20/14 (Pepper), 29:14-20; Rough 

Trial Tr., 5/19/14 (Reichelderfer), 105:6-22; CP Ex. 1037, 1041, 1042, 1043, 1044, 263, 264, 

265, 266, 267, 268, 269, 281, 282, 289, 290, 291, 293, 294, 296, 971, 972, 974, and 1056.) 

70. Cannon, Pepper, and Reichelderfer are close personal friends and maintained a 

close business relationship in connection with their political endeavors.  (Rough Trial Tr., 

5/20/14 (Pepper), 11:23-12:8.)  Pepper and Reichelderfer were part of Cannon’s “inner circle” 

during and after the 2012 Redistricting Process.  (Rough Trial Tr., 5/28/14, Pt. 1 (Cannon), 

32:22-33:7, 34:13-15, 35:22-36:6; Rough Trial Tr., 5/20/14 (Pepper), 12:23-13:8; Rough Trial 

Tr., 5/19/14 (Reichelderfer), 8:21-10:11)  And Pepper is still employed by Cannon, 

notwithstanding the revelation that he transmitted numerous non-public versions of maps to 

Reichelderfer during the 2012 Redistricting Process.  (Rough Trial Tr., 5/28/14, Pt.1 (Cannon), 

33:21-34:12; Rough Trial Tr., 5/20/14 (Pepper), 6:7-15.) 

71. Although some maps may have been provided to Pepper or Reichelderfer using 

flash drives or other devices, Pepper most often sent the draft maps to Reichelderfer, using a 

private email account, through which Pepper sent links to temporary Drop Box accounts from 
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which Reichelderfer was able to download draft maps.  (Rough Trial Tr., 5/19/14 

(Reichelderfer), 81:11-20; Rough Trial Tr., 5/20/14 (Pepper), 32:18-24;  CP Ex. 263, 264, 265, 

266, 267, 268, 269, 281, 282, 289, 290, 293, 294, 296, 972, 974).  Kelly deleted all of his emails 

showing transmission of the draft maps to Pepper, and Pepper deleted his Dropbox files and all 

of his emails showing transmission of the draft maps to Reichelderfer. (Rough Trial Tr., 5/23/14 

(Kelly), 138:16-139:22, 140:14-141:2; Rough Trial Tr., 5/20/14 (Pepper), 77:22-78:6, 89:13-

90:21.)  Cannon and Pepper likewise deleted all of their emails showing communications with 

Reichelderfer during the 2012 Redistricting Process. (Rough Trial Tr., 5/28/14 Pt.1 (Cannon), 

63:6-25; Rough Trial Tr., 5/20/14 (Pepper), 89:13-90:21.) 

72. Among the earliest dated draft congressional maps in Reichelderfer’s possession 

were the following eight map files (the “Date-Named Maps”):  

a. Congress_11072011(1).kmz, containing the map ‘Congress_JAK_11072011(1).doj,’ which 

was last modified on November 7, 2011, 7:26 a.m.  (CP 1037). 

b. Congress_11072011(1)_A2.kmz, containing the map ‘Congress_JAK_11072011(1)_A2.doj,’ 

which was last modified on November 7, 2011 at 12:40 p.m. (CP 1038). 

c. Congress_11072011(1)_A4.kmz, containing the map ‘Congress_JAK_11072011(1)_A4.doj,’ 

which was last modified on November 7, 2011 at 3:13 p.m. (CP 1039). 

d. Congress_11072011(1)_A5.kmz, containing the map ‘Congress_JAK_11072011(1)_A5.doj,’ 

which was last modified on November 7, 2011 at 4:39 p.m. (CP 1040). 

e. Congress_11072011(2).kmz, containing the map ‘Congress _JAK_11072011(2).doj,’    

which last modified on November 8, 2011 at 7:37 a.m. (CP 1041). 

f. Congress_11082011(3).kmz, containing the map ‘Congress _JAK_11082011(3).doj,’    

which was last modified on November 8, 2011 at 8:10 a.m. (CP 1042). 
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g. Congress_11152011(5).kmz, containing the map ‘Congress _JAK_11152011(5).doj,’     

which was last modified on November 15, 2011 at 1:37 p.m. (CP 1043). 

h. Congress_11162011(6).kmz, containing the map ‘Congress _JAK_11162011(6).doj,’    

which was last modified on November 16, 2011 at 2:26 p.m. (CP 1044). 

73. Witnesses for Legislative Defendants gave varied testimony as to the Date-Named 

Maps found in Reichelderfer’s files.  Kelly acknowledged that it was highly likely that Date-

Named Maps were ones that the House had worked on.  (See, e.g., Rough Trial Tr., 5/22/14 

(Kelly), 110:5-111:19.)  That testimony is corroborated, among other ways, by the fact that the 

Date-Named Maps each have identical Congressional Districts 1 and 2 to the final enacted map.  

(Compare, e.g., CP Ex. 1038, with H000C9047 in Joint Exhibit 1) (reflecting that the maps have 

identical Black VAPs, Hispanic VAPs, and White VAPs, in Districts 1 and 2, respectively).       

74. Kelly would not confirm that certain Date-Named Maps were the work of the 

House – particularly, the November 7, 2011 map Congress_11072011(1)_A2, which had a 

District 3 (analogous to enacted District 5) with a Black VAP over 50%; nor the November 7, 

2011 map Congress_11072011(1)_A4, which combined the same over-50% Black VAP district 

and a District 26 (analogous to enacted District 9) having a Hispanic VAP over 40%.  (Rough 

Trial Tr., 5/22/14 (Kelly), 101:9-103:24 (regarding “A2”); Rough Trial Tr., 5/22/14 (Kelly), 

105:8-107:25 (regarding “A4”).)  Kelly confirmed his recollection that the House never 

produced a map with such characteristics until near the end of January 2012 when it finalized the 

enacted map.  (Rough Trial Tr., 5/22/14 (Kelly), 98:8-100:19). 

75. Like the Date-Named Map ending in “A4,” other maps in Reichelderfer’s 

production reflected modifications that raised the Black VAP over 50% similar to District 5 in 

the enacted map.  (Compare Congressional 2, CP Ex. 1089, with, e.g., Congressional 2 revised 
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6.kmz, CP Ex. 1050).   And, about the time the initial Date-Named Maps were created, 

Reichelderfer was evaluating and commenting on the performance of draft congressional maps.  

In an email exchange on November 10, 2011 (CP Ex. 1233), Reichelderfer remarked “It still 

performs very well” about a map, after Terraferma remarked about the map that, “I just don’t 

like the fact that Clay was lost to rural counties”; the following figures show that change 

regarding Clay County was a key difference between Congress_11072011(1).kmz and its 

modified version Congress_11072011(1)_A4.kmz: 

Congress_11072011(1).kmz   Congress_11072011(1)_A4.kmz 

Excerpt from CP Ex. 1037    Excerpt from CP Ex. 1039 

                                           

76. Legislative Defendants have suggested that Reichelderfer was not involved in 

reviewing or revising the Date-Named Maps, particularly the maps ending in “A2” and “A4.”  

Poreda suggested that another House staffer, Jeff Silver, may have pieced those maps together 

for Kelly.  (Rough Trial Tr., 6/4/14, Pt. 1 (Poreda), 51:22-53:10).  Poreda, however, could only 

offer that he heard Silver had done such work for Kelly while Poreda was away on leave, and 

Poreda admitted he could not verify that these maps were prepared by Silver or Kelly.  (Rough 
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Trial Tr., 6/4/14, Pt. 1 (Poreda), 53:8-10; Rough Trial Tr., 6/4/14, Pt. 2 (Poreda), 6/4 p.m. at 

18:15-22.)  Legislative Defendants did not call Silver to testify at trial.   

77. Legislative Defendants also offered the written opinion of a computer forensics 

expert, who inspected one folder on a computer belonging to Reichelderfer, and determined that 

copies of the Date-Named Maps had been loaded into that folder from a flash drive on November 

21, 2011.  (Jt. Ex. 2 ¶¶ 2-3.)  The expert, however, did not dispute that Reichelderfer could have 

earlier viewed, modified, and edited any of the files using the same flash drive, some other media 

storage device, a different folder on the same computer, or another computer.  (Jt. Ex. 2 ¶ 8.)   

78. The House’s draft map production did not contain the Date-Named Maps, nor any 

map files saved between November 1, 2011 and November 18, 2011.  (CP Ex. 225).  To explain 

the absence, both Kelly and Poreda suggested that draft maps could have been saved over or 

renamed, as if the drafters worked on and modified only one file for each map until reaching a 

final version of it.  (See Rough Trial Tr., 5/22/14 (Kelly), 114:3-115:7; Rough Trial Tr., 6/4/14, 

Pt. 1 (Poreda), 55:12-57:11.)  Kelly admitted, however, that he did not know whether he or 

anyone else changed and saved over the names of the Date-Named Maps.  (Rough Trial Tr., 

5/22/14 (Kelly), 121:6-122:3.)   Moreover, the Date-Named Maps were plainly saved as separate 

files, rather than being saved over.    

79. The Court finds that Reichelderfer received and reviewed the Date-Named Maps 

about the time they were originally created, and he provided feedback to representatives of the 

Legislature.  Reichelderfer immediately reviewed and began modifying other maps he received 

from Pepper (Rough Trial Tr., 5/19/14 (Reichelderfer), 81:11-82:8; see, e.g., CP Ex. 264, 1045, 

1046, 1047, 1050), and the Court finds it unlikely that Reichelderfer received and did nothing 

with the Date-Named Maps, given surrounding events, given his communications with 



CASE NO.: 2012-CA-00412 

CASE NO.: 2012-CA-00490 

 

 
27 

 

legislative insiders, and given the actions of legislative insiders evidently intended to conceal 

contacts with Reichelderfer.     

80. Cannon and Kelly deny any knowledge of the transmission of the House draft 

plans to Reichelderfer, and Pepper claims that he transmitted the draft plans to Reichelderfer 

simply to help a friend stay informed about the process.  (Rough Trial Tr., 5/28/14 Pt.1 

(Cannon), 31:10-24; Rough Trial Tr., 5/22/14 (Kelly), 119:12-24, 122:4-19; Rough Trial Tr., 

5/20/14 (Pepper), 28:16-29:20.)  The Court finds that this testimony is not credible.  Cannon, 

Pepper, and Reichelderfer were in constant communication during this period, and Reichelderfer 

provided feedback to both Cannon and Pepper regarding the Legislature’s redistricting efforts.  

For example, on November 27, 2011, right after receiving an early unpublished copy of the 

Senate’s first draft congressional map from Pepper, Reichelderfer advised Pepper that the district 

of Representative Daniel Webster was “a bit messed up,” and Pepper responded by inquiring 

“performance or geography?”  (CP Ex. 285.)  The Court finds that Pepper’s testimony, in which 

he attempted to explain that his question to Reichelderfer was actually a signal that they should 

no longer discuss the map, is not credible.  In another email exchange with Reichelderfer, 

Cannon commented that “we are in fine shape” as long as “the Senate accommodates the 

concerns that you [Reichelderfer] and Rich [Heffley] identified in the map that they put out 

tomorrow.”  (CP Ex. 276.)  Thus, the Court finds that Cannon knew of and authorized the 

transmission of the House draft plans to Reichelderfer so that Reichelderfer could provide 

feedback on them.   

81. Reichelderfer made a number of modifications to the maps that he received from 

Pepper and to maps that were submitted to the Legislature in the public process.  (Rough Trial 

Tr., 5/19/14 (Reichelderfer), 81:11-82:8; CP Ex. 264, 1045, 1046, 1047, 1048, 1049, 1050, 1051, 
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1052, 1053, 1054).  In doing so, Reichelderfer would modify the maps to combine a District 5 

with a Black VAP of over 50% and a Hispanic VAP of District 9 over 40%.  (Compare CP Ex. 

885 with CP Ex. 1050).  As a result of such changes, the performance of Districts 5, 7, 9, and 10 

went from being four Democratic performing or leaning seats in early maps such as H000C9001 

to two Democratic and two Republican performing seats in the enacted map, H000C9047 based 

on the results of the 2008 presidential election.
3
 

82. On November 28, 2011, Terraferma exchanged emails with Heffley and 

Reichelderfer regarding S000C9002, the proposed map released on that day by the Senate.  

Terraferma stated, “that CD 25 [analog of enacted District 26] is pretty weak :(” Heffley 

responded, “The House needs to fix a few of these.”  Terraferma responded to Heffley, copying 

Reichelderfer, “Yes.”  (CP Ex. 387.)  In S000C9002, Districts 18 and 25 (equivalent to enacted 

Districts 26 and 27) did not divide the city of Homestead as did Terraferma’s July 2011 map, 

“Congress Complete,” and the maps publicly submitted under the name of Posada.  (Compare 

CP Ex. 506 with CP Ex. 336; CP Ex. 1445 at 1, 5; CP Ex. 587.)  Ultimately, Legislative 

Defendants “fixed” this issue by dividing Homestead and enhancing the Republican performance 

of District 26 by adopting the House configuration of Districts 26 and 27, which divided the city 

of Homestead.  (Compare CP Ex. 506, map S000C9002 at District 25, and CP Ex. 507, map 

S004C9014 at District 25, with CP Ex. 523, map H000C9047 at District 26; see CP 

Demonstrative 73.) 

83. Reichelderfer and Heffley communicated with Cannon and other legislators 

regarding the Legislature’s redistricting efforts and had knowledge about non-public aspects of 

the 2012 Redistricting Process, including the timeline for releasing proposed maps and the 

                                                        
3
 Demographic, election, and compactness data are derived from Joint Exhibit 1, unless otherwise stated. 
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proposed House map likely to advance in the process.  (CP Ex. 389, 965.)   For example, in an 

email exchange on December 9, 2011, Terraferma asked Reichelderfer which of the seven 

House-related congressional maps was the most “relevant.”  Reichelderfer responded – correctly 

as it turned out – that “I think it is 9011.”  (CP Ex. 389.)  H000C9011 was selected by the House 

Redistricting Committee to advance through the process and was revised to become H000C9043, 

the House’s final proposed congressional map that was then used as the baseline for the enacted 

map, H000C9047.  (JPS, Stip. Fact ¶¶ 15, 17-18; Rough Trial Tr., 5/22/14 (Kelly), 154:11-155:8; 

Rough Trial Tr., 6/4/14, Pt. 1 (Poreda), 64:19-65:12.) 

84. Cannon explained Reichelderfer and Heffley’s close involvement in the 

redistricting process as necessary since Reichelderfer and Heffley were used as “go betweens” 

because of strained relationships between the two chambers.  (Rough Trial Tr., 5/28/14 

(Cannon), 36:7-22.)  The Court does not find this testimony credible in light of testimony from 

Gaetz and others that he, Weatherford, Guthrie, and Kelly maintained friendly relationships and 

communicated without the need for intermediaries throughout the process.  (Rough Trial Tr., 

5/21/14 (Gaetz), 157:8-159:1; Rough Trial Tr., 5/22/14 (Guthrie), 3:14-4:10.) 

85. Terraferma and Heffley met and communicated with Tom Hofeller, the head of 

redistricting for the Republican National Committee, during the 2012 Redistricting Process.  

Hofeller came to visit Terraferma and Heffley in Tallahassee in September 2011 to go over the 

draft maps being prepared by Terraferma.  (Rough Trial Tr., 5/23/14 (Terraferma), 194:11-

195:10; Rough Trial Tr., 5/29/14, Pt. 1 (Heffley), 105:5-21.)  In addition, Hofeller and 

Terraferma discussed the draft map initially published by the Senate and agreed that District 3 

(enacted District 5) “needs to be over 50% in order to justify its departure from the neutral state 

criteria safely.”  (CP Ex. 386.)  
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86.  Terraferma and Heffley met and communicated with Ginsberg during the 2012 

Redistricting Process.  (Rough Trial Tr., 5/23/14 (Terraferma), 195:11-21, 199:21-201:6; Rough 

Trial Tr., 5/29/14, Pt. 1 (Heffley), 106:15-107:8.)  In addition to the December 2010 meeting, 

Terraferma and Heffley travelled to Washington, D.C. to stay at Ginsberg’s home and discuss 

redistricting with him in October 2011.  (CP 353; Rough Trial Tr., 5/27/14 Pt.1 (Terraferma), 

20:17-21; Rough Trial Tr., 5/29/14, Pt. 1 (Heffley), 106:15-107:8.)  Terraferma and Heffley also 

sent several state and congressional Consultant Drawn Maps to Ginsberg for review.  (Rough 

Trial Tr., 5/23/14 (Terraferma), 196:19-197:2; CP Ex. 361.) 

E. Non-Public Meetings to Finalize 2012 Congressional Plan 

87. On December 30, 2011, the Senate Committee on Reapportionment released its 

second publicly proposed congressional plan, S000C9006.  (JPS, Stip. Fact ¶ 16.) 

88. On January 9, 2012, the House Congressional Redistricting Subcommittee 

favorably reported House proposed plans H000C9009, H000C9011, and H000C9013 for 

presentation to the House Redistricting Committee with the new plan designations H000C9041, 

H000C9043, and H000C9045, respectively.  (JPS, Stip. Fact ¶¶ 17-18.) 

89. On January 12, 2012, Gaetz submitted and the Senate publicly released its final 

proposed congressional plan, S004C9014.  (JPS, Stip. Fact ¶ 21.) 

90. On January 17, 2012, the Senate approved plan S004C9014 as CS/SB 1174 by a 

vote of 34-6.  (JPS, Stip. Fact ¶ 22.) 

91. On January 20, 2012, the House Redistricting Committee held a workshop.  After 

the workshop, H000C9043 emerged as the proposed plan that would move forward in the 2012 

Redistricting Process, including in negotiations with the Senate.  (CP Ex. 639 at 72, 111.) 
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92. Between January 20, 2012 and January 24, 2012, the House and Senate conducted 

several meetings to reconcile their respective proposed maps.  (Rough Trial Tr., 5/20/14 

(Weatherford), 179:11-180:9; Rough Trial Tr., 5/21/14 (Gaetz), 61:4-18; Rough Trial Tr., 

5/21/14 (Guthrie), 224:15-23.)  The primary negotiations at these meetings were conducted by 

Weatherford, Gaetz, Kelly, and Guthrie.  (Rough Trial Tr., 5/22/14 (Kelly), 156:6-19; Rough 

Trial Tr., 5/20/14 (Weatherford), 179:11-181:24; Rough Trial Tr., 5/21/14 (Gaetz), 62:11-63:1.)  

Before Weatherford and Gaetz met to discuss the proposed maps, Cannon met with Weatherford, 

Pepper, and Kelly to provide directions for negotiations, and then-Senate President Michael 

Haridopolis (“Haridopolis”) met with Gaetz to provide directions for negotiations.  (Rough Trial 

Tr., 5/20/14 (Pepper), 79:1-80:7; Rough Trial Tr., 5/22/14 (Kelly), 156:6-157:7; Rough Trial Tr., 

5/20/14 (Weatherford), 175:9-21, 179:8-19; Rough Trial Tr., 5/21/14 (Gaetz), 155:12-20.)  If 

Weatherford, Gaetz, Haridopolis, and Cannon met together in the same room, they would have 

been required to conduct a meeting that was open and noticed to the public under Article III, 

Section 4(e) of the Florida Constitution.  (Rough Trial Tr., 5/21/14 (Gaetz), 156:15-23.)   

Instead, Weatherford, Gaetz, Haridopolis, and Cannon structured multiple seriatim meetings with 

only two legislators present to avoid having a public meeting.  As a result, the meetings to 

reconcile the proposed House and Senate maps were not open to the public, and there is no 

written record of what was said or done at the meetings.   

93. Kelly testified that, during the initial meeting between Cannon, Weatherford, and 

Kelly, Cannon stated that the Senate would request the Black VAP of District 5 to be increased 

above 50% and directed Kelly and Weatherford to accede to that position.  (Rough Trial Tr., 

5/22/14 (Kelly), 157:8-158:19, 162:17-163:1.)  Pepper likewise recalls that increasing the Black 

VAP of District 5 above 50% was a major topic of discussion at this meeting.  (Rough Trial Tr., 
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5/20/14 (Pepper), 79:10-80:7.)  Cannon denies that he gave any direction for Kelly to increase 

the Black VAP of District 5 above 50% at the initial meeting among House legislators and 

staffers.  (Rough Trial Tr., 5/28/14, Pt. 1 (Cannon), 48:4-50:25.)  After considering the testimony 

and credibility of the witnesses, the Court finds that Cannon instructed Kelly and Weatherford to 

agree to increase the Black VAP of District 5 above 50% during their negotiations with the 

Senate.   

94. At these closed meetings to reconcile the proposed maps, the attendees considered 

S004C9014 and a modified version of H000C9043 that had not been reviewed, discussed, or 

approved at any public meeting of the House Redistricting Committee. 

95. The attendees at the meetings to reconcile the proposed maps testified that the 

following items were the primary issues discussed at the meetings: 

a. The Senate requested, and the House agreed, to increase the Black VAP of 

District 5 to over 50%.  (Rough Trial Tr., 5/20/14 (Weatherford), 179:17-180:25, 181:11-182:22, 

183:9-25.)  There was conflicting testimony as to the reason for the request.  Kelly testified that 

the reason for the request was to limit the risk of a possible claim under Section 2 of the VRA.  

(Rough Trial Tr., 5/22/14 (Kelly), 158:10-159:4.)  Weatherford testified that there was a legal 

disagreement over whether the Black VAP should be over 50% and that increasing the Black 

VAP over 50% put the Legislature in a better legal standing.  (Rough Trial Tr., 5/20/14 

(Weatherford), 124:12-19, 179:17-180:9.)  Gaetz and Guthrie testified that they did not recall 

making any claim that increasing the Black VAP in District 5 was necessary to avoid a claim 

under Section 2 of the VRA.  (Rough Trial Tr., 5/21/14 (Gaetz), 63:2-64:8; Rough Trial Tr., 

5/21/14 (Guthrie), 225:11-226:17.)  None of the attendees at these meetings testified that they 

understood Section 2 to require raising the Black VAP of District 5 over 50%. 



CASE NO.: 2012-CA-00412 

CASE NO.: 2012-CA-00490 

 

 
33 

 

b. The Senate requested, and the House agreed, to increase the Hispanic VAP of 

District 9 from 39.6% in the House proposed map to 41.4%.  The reason given by the Senate for 

the request was a general desire to increase minority voting strength in District 9.  (Rough Trial 

Tr., 5/21/14 (Gaetz), 65:17-66:17; Rough Trial Tr., 5/20/14 (Weatherford), 189:4-21; Rough 

Trial Tr., 6/2/14 (Guthrie), 67:4-68:13.) 

c. The Senate requested, and the House agreed, to take a portion of Hendry County 

out of District 25 and to put it into District 20.  The reason given by the Senate for the request 

was to address Section 5 preclearance concerns in regard to District 20.  (Rough Trial Tr., 

5/22/14 (Guthrie), 5:18-6:13; Rough Trial Tr., 6/2/14 (Guthrie), 60:11-62:20.) 

d. The Senate and the House decided to increase the Black and Hispanic VAP of 

District 14 by several percentage points beyond what was in H000C9043. (Rough Trial Tr., 

5/22/14 (Kelly), 173:22-175:21.)  Legislative Defendants have not offered an explanation for this 

increase in Black and Hispanic VAP other than that it was “less risky” under the VRA and the 

Florida Constitution.  (Rough Trial Tr., 5/22/14 (Kelly), 175:25-176:18.).  Kelly testified, 

however, that he did not believe that the VRA required the increase in Black and Hispanic VAP.  

(Rough Trial Tr., 5/22/14 (Kelly), 173:22-174:24.)  Gaetz and Weatherford testified that they do 

not recall the discussion about increasing the minority VAP of District 14 at all.  (Rough Trial 

Tr., 5/21/14 (Gaetz), 67:22-68:4; Rough Trial Tr., 5/20/14 (Weatherford), 215:4-216:8.) 

e. The Senate rejected proposed House versions of Districts 21 and 22 that were in 

an east-west, rather than north-south configuration, as shown in the draft map titled 

H000C9047_24Cities_Hollywood_2Counties_2122.  (Rough Trial Tr., 5/22/14 (Kelly), 165:12-

169:7; CP Ex. 905)  Kelly provided undisputed testimony that the rejected versions of Districts 

21 and 22 were more compact than the versions in the 2012 Congressional Plan and broke fewer 
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municipal and county boundaries without affecting minority voting strength in neighboring 

District 20.  (Rough Trial Tr., 5/22/14 (Kelly), 165:12-168:16.)  Legislative Defendants have 

offered no reasonable explanation for their decision not to include the proposed east-west 

configuration of Districts 21 and 22 in the 2012 Congressional Plan. 

96. As a result of these and other issues addressed at the non-public meetings, the 

map drawers for the Legislature made changes to nearly every district in the map.  (Rough Trial 

Tr., 6/4/14 Pt.2 (Poreda), 51:11-55:8.) 

97. In addition to the items discussed above, Legislative Defendants elected to adopt 

the House’s configuration of Districts 25 and 26, which divided the city of Homestead, rather 

than the Senate configuration, which kept Homestead whole.  (Rough Trial Tr., 6/4/14, Pt.1 

(Poreda), 78:11-80:8; compare CP Ex. 507 with CP Ex. 523; see also CP Demonstrative 73.) 

98. Several actions taken by the Legislature following the non-public meetings 

correspond with particular points of focus for the political consultants.  For example, the 

consultants focused on increasing the Black VAP of District 5 over 50% (e.g., CP Ex. 386; CP 

Ex. 1445 at 1, 2; CP Ex. 1446 at 2); increasing the Hispanic VAP of District 9 over 40% (CP Ex. 

87; CP Ex. 1445 at 1, 9; CP Ex. 1446 at 2;   ); addressing the 

configuration of District 10 for incumbent Representative Daniel Webster (Compare CP Ex. 285 

with, e.g., CP Demonstrative 72); and resolving performance issues with the Senate District 25, 

which is equivalent to enacted District 26, (CP Ex. 387; see also CP Demonstrative 73).  Each of 

these items was addressed in the enacted map. 

99. The decision to increase the Black VAP of District 5 over 50% and the Hispanic 

VAP of District 9 over 40%, taken together with the Legislature’s reliance on Consultant Drawn 

Maps for Districts 3 and 4, resulted in two additional Republican-performing districts in central 
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Florida.  H000C9001, for instance, had different proposed Districts 3 and 4 from the enacted 

plan, had a Black VAP in District 5 of only 47.53%, and had a Hispanic VAP in District 9 of 

only 25.47%.  This configuration resulted in Districts 5, 7, 9, and 10 all being Democratic-

performing in H000C9001 based on the 2008 presidential election.  But by using the 

configuration of Districts 3 and 4 taken from HPUBC0133, and by raising the Black VAP in 

District 5 over 50%, and raising the Hispanic VAP over 40% in District 9, the enacted version of 

the 2012 Congressional Plan created two strong Democrat-performing districts (Districts 5 and 

9) and two Republican-leaning districts (Districts 7 and 10) based on the 2008 presidential 

election.    

100. On January 27, 2012, the House Redistricting Committee approved map 

H000C9047 for presentation to the full House.  (JPS, Stip. Fact ¶ 24.)  H000C9047 incorporated 

the changes discussed between the House and the Senate at the non-public meetings described 

above.  (CP Ex. 523.) 

101. On February 2, 2012, the House approved H000C9047 as an amendment to 

CS/SB 1174.  On February 3, 2012, the House passed the bill by a vote of 80-37.  (JPS, Stip. 

Fact ¶ 25.)   

102. On February 9, 2012, the Senate concurred in the House amendment and voted 

for the final passage of CS/SB 1174 (H000C9047) by a vote of 32-5.  (JPS, Stip. Fact ¶ 26.)   

103. On February 16, 2012, Governor Rick Scott signed CS/SB 1174 into law (Chapter 

2012-2, Laws of Florida).  CS/SB 1174 and H000C9047 are the enacted congressional 

redistricting map referred to herein as the 2012 Congressional Plan.   (JPS, Stip. Fact ¶ 27.)   

F. Spoliation of Evidence 
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104. Litigation was foreseeable and, in fact, actually foreseen by Legislative 

Defendants throughout the 2012 Redistricting Process.  Legislative Defendants took the position 

that litigation would increase as a result of the FairDistricts Amendments when they advocated 

for the proposed financial impact statement in connection with the FairDistricts Amendments.  

See Advisory Op. to Attorney Gen. re Stds. for Estab. Legislative Dist. Boundaries, 2 So. 3d 161, 

165 (Fla. 2009) (“The Legislature’s assertion that additional costs will be accrued due to 

increased litigation challenging reapportionment under the new standards is also unavailing 

because history reflects that lawsuits are traditionally filed after the Legislature adopts any 

redistricting plan.”) (emphasis in original).  Legislative Defendants retained expert consultants 

in anticipation of litigation during the 2012 Redistricting Process.  (RP Ex. 119, 176.)  And, in 

this case, Legislative Defendants represented to the Court that: 

In the redistricting process, litigation was “imminent” long before the days 

preceding the filing of Plaintiffs’ Complaints.  Litigation was more than a bare, 

foreseeable possibility – it was a moral certainty.  From start to finish, this 

redistricting process, more than any other, was conducted in an atmosphere 

charged with litigation. 

 

(House Response to Romo Pls.’ Mot. to Compel (Dec. 6, 2012), at p. 11; see also Senate 

Response to Romo Pls.’ Mot.to Compel (Dec. 11, 2012).)  Cannon confirmed in his trial 

testimony that everyone contemplated that litigation was likely to follow the 2012 Redistricting 

Process.  (Rough Trial Tr., 5/28/14, Pt. 1 (Cannon), 61:2-62:10.) 

105. Despite anticipating litigation during the 2012 Redistricting Process, numerous 

legislators and legislative staffers destroyed redistricting-related documents both before and after 

the 2012 Redistricting Process, including after litigation was filed.  The legislators and staffers 

who deleted redistricting-related emails or purged their emails generally during or after the 2012 

Redistricting Process include Cannon, Pepper, Weatherford, Gaetz, and Kelly.  (Rough Trial Tr., 
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5/28/14, Pt. 1 (Cannon), 62:7-10, 63:19-22; Rough Trial Tr., 5/20/14 (Pepper), 77:22-78:6, 89:7-

90:21; Rough Trial Tr., 5/20/14 (Weatherford), 216:18-219:3; Rough Trial Tr., 5/21/14 (Gaetz), 

93:20-94:8; Rough Trial Tr. (Kelly), 5/22/14, 21:21-22:23.) 

106. The deletion of documents by legislators and staffers was intentional and included 

documents relevant to this litigation, including communications with political consultants. 

III. LEGAL PRINCIPLES GOVERNING CONGRESSIONAL REDISTRICTING 

A. Constitutional Requirements 

107. Article III, Section 20 was meant to “act as a restraint on the Legislature” and to 

end Florida’s unfortunate history of political and racial gerrymandering.  In re Senate Joint 

Resolution of Legislative Apportionment 1176, 83 So. 3d 597, 597 (Fla. 2012) (“Apportionment 

I”); see also id. at 639 (“There is no question that the goal of minimizing opportunities for 

political favoritism was the driving force behind the passage of the Fair Districts Amendment.”).  

Article III, Section 20 therefore impose “stringent new standards” on the Legislature’s authority 

to draw congressional districts.  Id. at 597.
4
 

108. Article III, Section 20 requires all congressional redistricting plans to comply with 

two “tiers” of legal criteria. See art. III, § 20(a)-(b), Fla. Const. Tier one provides: 

No apportionment plan or district shall be drawn with the intent to favor or 

disfavor a political party or an incumbent; and districts shall not be drawn with 

the intent or result of denying or abridging the equal opportunity of racial or 

language minorities to participate in the political process or to diminish their 

ability to elect representatives of their choice; and districts shall consist of 

contiguous territory. 

 

109. Tier two provides: 

                                                        
4
 Although Apportionment I addresses Article III, Section 21, which applies to state apportionment plans, the same 

standards apply under Article III, Section 20.  See League of Women Voter of Fla. v. Fla. House of Representatives, 

132 So. 3d 135, 139 nn.1 & 2 (Fla. 2013) (“Apportionment IV”). 
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Unless compliance with the standards in this subsection conflicts with the 

standards in [tier one] or with federal law, districts shall be as nearly equal in 

population as is practicable; districts shall be compact; and districts shall, where 

feasible, utilize existing political and geographical boundaries. 

(1) Interaction Between Tier-One and Tier-Two Requirements 

110. “[N]o standard has priority over the other within each tier.”  Apportionment I, 

83 So. 3d at 639; see also art. III, § 20(c) (“The order in which the standards within subsections 

(a) and (b) of this section are set shall not be read to establish any priority of one standard over 

the other within that subsection.”).   

111. Absent a conflict between the tiers, the Legislature must draw districts that 

“comport with all of the requirements enumerated in Florida’s constitution.”  Apportionment I, 

83 So. 3d at 615.   

112. The tier-two requirements “are subordinate and shall give way where compliance” 

would conflict with tier one or federal law.  Id. at 639.  However, the Legislature may deviate 

from tier-two criteria “only to the extent necessary” to avoid a conflict.  Id. at 640; see also id. at 

667 (holding that “the Legislature is permitted to violate compactness only when necessary to 

avoid conflict with tier-one standards”); id. at 669 (striking down Senate District 6 because it 

could have been “drawn much more compactly and remain a minority-opportunity district”). 

113. Moreover, “the extent to which the Legislature complies with the sum of Florida’s 

traditional redistricting principles [under tier two] serves as an objective indicator of the 

impermissible legislative purpose proscribed under tier one (i.e., intent to favor or disfavor a 

political party or an incumbent).”  Id. at 639.  Thus, if the Legislature departs from tier-two 

requirements and cannot identify a “valid justification” for doing so, then the Legislature’s 

departure is “indicative of intent to favor incumbents and a political party.”  Id. at 669. 
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(2) Tier-One Requirements 

a. No intent to favor a political party or incumbents 

i. There is no acceptable level of partisan intent 

114. The first tier-one requirement prohibits the Legislature from drawing any 

redistricting plan or individual district “with the intent to favor or disfavor a political party or an 

incumbent.”  art. III, § 20(a), Fla. Const.  “This new requirement in Florida prohibits what has 

previously been an acceptable practice, such as favoring incumbents and the political party in 

power.”  Apportionment I, 83 So. 3d at 615.   

115. Because the rule against partisan intent is stated in “absolute terms,” id. at 640, 

“there is no acceptable level of improper intent,” id. at 617 (emphasis added).  Thus, if the Court 

concludes that there was any partisan intent in drawing the 2012 Congressional Plan or its 

individual districts, then the Court must strike down the Plan in whole or in part.  See, e.g., id. at 

615 (“[T]he voters placed this constitutional imperative as a top priority to which the Legislature 

must conform during the redistricting process.”); see also Apportionment IV, 132 So. 3d at 138 

(prohibiting partisan intent in the redistricting process “is a matter of paramount public concern”) 

(citation and internal quotation marks omitted). 

116. In evaluating the Legislature’s intent, “the focus of the analysis must be on both 

direct and circumstantial evidence of intent.”  Apportionment I, 83 So. 3d at 617.   

117. “[O]bjective indicators . . . can be discerned from the Legislature’s level of 

compliance with . . . tier-two requirements,” and a “disregard for these principles can serve as 

indicia of improper intent.”  Id. at 618.  The Court must therefore “evaluate the shapes of 

districts together with . . . objective data, such as the relevant voter registration and elections 

data, incumbents’ addresses, and demographics.”  Id.  Although the focus of the constitutional 
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analysis is on the Legislature’s intent rather than result, the Court may consider “the effects of 

the plan” as evidence of the Legislature’s intent, id. at 617, and should not “disregard obvious 

conclusions from the undisputed facts,” id. at 619.   

118. Similarly, in determining whether the Legislature intended to favor or disfavor 

incumbents, “the inquiry . . . focuses on the shape of the district in relation to the incumbent’s 

legal residence, as well as other objective evidence of intent.”  Id. at 618-19.  “Objective 

indicators of intent may include such factors as the maneuvering of district lines in order to avoid 

pitting incumbents against one another in new districts or the drawing of a new district so as to 

retain a large percentage of the incumbent’s former district.”  Id. at 619; see also id. at 654 

(striking portions of Initial 2012 Senate Plan in part because several incumbents were “given 

large percentages of their prior constituencies”). 

119. In addition to objective data of the sort considered in Apportionment I, the Court 

must also evaluate “fact-intensive claims” of improper intent.  Apportionment IV, 132 So. 3d at 

140.  For example, and crucially important in this case, evidence that the Legislature or its agents 

communicated and collaborated with partisan political operatives during the 2012 Redistricting 

Process is “clearly . . . important evidence in support of the claim that the Legislature thwarted 

the constitutional mandate,” because the “existence of a separate process to draw the maps with 

the intent to favor or disfavor a political party or an incumbent is precisely what the Florida 

Constitution now prohibits.”  Id. at 149; see also Vill. of Arlington Heights v. Metro. Hous. Dev. 

Corp., 429 U.S. 252, 267 (1977) (explaining that the “specific sequence of events leading up to 

the challenged decision also may shed some light on the decisionmaker’s purposes,” and that 

“[d]epartures from the normal procedural sequence . . . might afford evidence that improper 

purposes are playing a role”).  As the Florida Supreme Court has explained, “if in fact there was 
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a separate, secret process undertaken by the Legislature to create the 2012 congressional 

apportionment plan in violation of the article III, section 20(a), standards, the voters clearly 

intended for the Legislature to be held accountable for violating the Florida Constitution and to 

curb unconstitutional legislative intent in this and future reapportionment processes.”  

Apportionment IV, 132 So. 3d at 151. 

ii. Evaluating legislative intent 

120. Because of the unique circumstances of redistricting, legislative intent is not 

evaluated in the same way as in traditional cases of statutory construction.  See, e.g., 

Apportionment IV, 132 So. 3d at 150 (“In this context, however, the ‘intent’ standard in the 

specific constitutional mandate of article III section 20(a), is entirely different than a traditional 

lawsuit that seeks to determine legislative intent through statutory construction.”).   

121. Under the plain language of Article III, Section 20, the relevant question is 

whether the 2012 Congressional Plan and its constituent districts were “drawn”—not enacted or 

adopted—“with the intent to favor or disfavor a political party or an incumbent.”  art. III, § 

20(a), Fla. Const. (emphasis added).  Thus, it is appropriate to review the words and deeds of 

legislators, staffers, and other persons involved in the 2012 Redistricting Process to help 

determine whether unlawful partisan intent motivated the “draw[ing]” of the 2012 Congressional 

Plan or any districts within that Plan.  Id.  As the Florida Supreme Court has explained, “the 

communications of individual legislators or legislative staff members, if part of a broader process 

to develop portions of the map, could directly relate to whether the plan as a whole or any 

specific districts were drawn with unconstitutional intent.”  Apportionment IV, 132 So. 3d at 150. 

122. The Court’s conclusion is bolstered by the law of agency.  Of course, the Florida 

Legislature can act only through its agents.  See Eleventh Circuit Civil Pattern Jury Instructions 
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§§ 3.2.2 (2013) (“When a corporation is involved, of course, it may act only through people as 

its employees . . . .”); id. § 3.2.3 (same for “governmental agency”).  And under basic principles 

of agency law, “a principal may be held liable for the acts of its agent that are within the course 

and scope of the agency.”  Roessler v. Novak, 858 So. 2d 1158, 1161 (Fla. 2d DCA 2003).  

123. Thus, in determining whether the 2012 Congressional Plan or any district within 

the Plan was drawn with the intent to favor a political party or incumbent, the Court must impute 

to the Legislature as a whole the intentions of relevant legislators, staff members, or third parties 

acting at the direction of (or with the knowledge of) legislators or staff members.  Those 

intentions, in turn, may be discerned from the words and deeds of the legislators, staff members, 

and third parties involved in the 2012 Redistricting Process.  See, e.g., Apportionment IV, 132 

So. 3d at 149 (explaining that “if evidence exists to demonstrate that there was an entirely 

different, separate process that was undertaken contrary to the transparent [redistricting] effort in 

an attempt to favor a political party or an incumbent in violation of the Florida Constitution, 

clearly that would be important evidence in support of the claim that the Legislature thwarted the 

constitutional mandate.”); see also, e.g., Easley v. Cromartie, 532 U.S. 234, 254 (2001) (finding 

“some support” for district court’s conclusion that racial considerations predominated in drawing 

of district boundaries in email sent from legislative staff member to two senators); Texas v. 

United States, 887 F. Supp. 2d 133, 165 (D.D.C. 2012) (noting that an “email sent between staff 

members on the eve of the Senate Redistricting Committee’s markup of the proposed plan” 

fueled the court’s “skepticism about the legislative process that created” a challenged district).     

124. Legislative Defendants have advocated for a standard more akin to traditional 

statutory interpretation, arguing that legislative intent should be determined solely from the text 

and legislative history of the 2012 Congressional Plan.  But as the Florida Supreme Court has 
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explained, that approach is inappropriate in the context of Article III, Section 20.  See id. at 150.  

For one thing, that approach fails to account for the difference between typical statutory 

interpretation cases (in which the “meaning” of a statute is at issue) and challenges under Article 

III, Section 20 (in which “the decision making process itself is the case,” Apportionment IV, 132 

So. 3d at 150 (internal quotation marks, citation, and emphasis omitted)).   For another thing, 

limiting the Court’s analysis in that manner would allow the Legislature to avoid judicial 

scrutiny of the intent behind redistricting plans simply by delegating the work of redistricting to 

a few legislators, staffers, or other individuals.       

125. In sum, the Court concludes that the applicable intent under Article III, Section 

20, is the intent of the Legislature, which may be established by evidence of the intent of 

individual legislators and legislative staff members who were involved in preparing or drawing 

the maps or individual districts that led to the 2012 Congressional Plan or who were involved in 

overseeing or directing the persons who prepared or drew the maps or individual districts that led 

to the 2012 Congressional Plan.  In addition, the intent of the Legislature may be established by 

the intent of other individuals (including outside political consultants and operatives) who were 

involved in preparing or drawing the maps or individual districts that led to the 2012 

Congressional Plan, provided that the Legislature knew of or was willfully blind to such 

individuals’ intent to favor or disfavor a political party or incumbents. 

b. No actual dilution or diminishment of minority voting strength 

126. In addition to prohibiting partisan intent in the redistricting process, tier one also 

commands that “districts shall not be drawn with the intent or result of denying or abridging the 

equal opportunity of racial or language minorities to participate in the political process or to 

diminish their ability to elect representatives of their choice.”  art. III, § 20(a), Fla. Const.  
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127. The minority-protection language of Article III, Section 20 tracks the language of 

Sections 2 and 5 of the VRA.  See Apportionment I, 83 So. 3d at 619-20.  Thus, in interpreting 

this provision of the Florida Constitution, the Court should be “guided by prevailing United 

States Supreme Court precedent” interpreting the VRA.  Id. at 620. 

128. The Florida Supreme Court has made clear that “the Legislature cannot eliminate 

majority-minority districts or weaken other historically performing minority districts where 

doing so would actually diminish a minority group’s ability to elect its preferred candidates.”  Id. 

at 625; see also id. at 620 (“Consistent with the goals of . . . the VRA, Florida’s corresponding 

state provision aims at safeguarding the voting strength of minority groups against both 

impermissible dilution and retrogression.”). 

129. “[A] slight change in percentage of the minority group's population in a given 

district does not necessarily have a cognizable effect on a minority group's ability to elect its 

preferred candidate of choice. This is because a minority group’s ability to elect a candidate of 

choice depends upon more than just population figures.”  Id. at 625; see also id. at 626-27 

(“Because a minority group’s ability to elect a candidate of choice depends upon more than just 

population figures, we reject any argument that the minority population percentage in each 

district as of 2002 is somehow fixed to an absolute number under Florida’s minority protection 

provision.”).  “[T]o determine whether a district is likely to perform for minority candidates of 

choice, the Court’s analysis . . . will involve the review of the following statistical data: (1) 

voting-age populations; (2) voting-registration data; (3) voting registration of actual voters; and 

(4) election results history.”  Id. at 627. 

130. Crucially, the Legislature must perform a proper “functional analysis” of those 

factors when drawing districts.  See id. at 657 (explaining that “the ramifications of the 



CASE NO.: 2012-CA-00412 

CASE NO.: 2012-CA-00490 

 

 
45 

 

[Senate’s] failure to conduct a functional analysis” infected much of the 2012 Senate Plan). 

Without a proper functional analysis, the Legislature may not justify a district on the ground that 

it is intended to protect minority rights.  See id. at 666 (“The stated justification for the 

configuration of District 6 is minority voting protection.  As we have explained previously, 

because the Senate never performed an appropriate functional analysis, the reliability of this 

justification is questionable.”).  The purpose of a functional analysis is, in part, to allow the 

Legislature and the Court to determine when tier-two criteria “should yield because of a conflict 

with the tier-one standard of minority voting protection.”  Id. at 669. 

131. Because “[i]n order to vote or to register to vote, one must be a citizen,” Citizen 

Voting Age Population (“CVAP”), rather than Voting Age Population (“VAP”), is the 

appropriate metric for use in functional analyses.  Negron v. City of Miami Beach, 113 F.3d 

1563, 1568-69 (11th Cir. 1997); see also Perez v. Pasadena Indep. Sch. Dist., 165 F.3d 368, 372 

(5th Cir. 1999) (“We have unequivocally held . . . that courts must consider the citizen voting-

age population . . . when determining whether the minority group is sufficiently large and 

geographically compact to constitute a majority.”) (emphasis in original and citation and internal 

quotation marks omitted); Barnett v. City of Chicago, 141 F.3d 699, 704 (7th Cir. 1998) (“We 

think that citizen voting-age population is the basis for determining equality of voting power that 

best comports with the policy of the [VRA].”).  In that regard, in League of United Latin Am. 

Citizens v. Perry (“LULAC”), the U.S. Supreme Court observed that using citizenship data “fits 

the language of § 2 because only eligible voters affect a group’s opportunity to elect candidates,” 

while constructing a district in which minorities have a “bare majority of the voting-age 

population” might create a majority-minority district “only in a hollow sense.”  548 U.S. 399, 

429 (2006).  For that reason, the LULAC Court criticized a state legislature for drawing a district 
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“to have a nominal Latino voting-age majority (without a citizen voting-age majority) for 

political reasons . . . . to create the facade of a Latino district.”  Id. at 441.   

i. To ensure that the Legislature does not use minority protections as 

an excuse for violating other constitutional requirements, the Court 

must subject all race-based redistricting decisions to strict scrutiny  

132. While the Legislature has a duty to protect minority voting rights, it may not use 

that duty as a pretext for violating other constitutional criteria, including Article III, Section 20’s 

ban on partisan gerrymandering.  See, e.g., Apportionment I, 83 So. 3d at 640 (“It is critical that 

the requirement to protect minority voting rights when drawing district lines should not be used 

as a shield against complying with Florida’s other important constitutional imperatives . . . .”).  

For example, the Legislature may not “pack” an excessive number of racial or language 

minorities into one district—thereby decreasing the minorities’ voting strength in adjacent 

districts—under the guise of protecting the minorities’ ability to elect their candidate of choice in 

the “packed” district.  Similarly, the Legislature may not move minorities from district to district 

for political reasons under the guise of minority protection without any legitimate justification 

for doing so. 

133. To guard against abuse of the Florida Constitution’s minority-protection 

language, the Court must subject all race-based redistricting decisions to strict scrutiny.  See 

Apportionment I, 83 So. 3d at 627 (explaining that “‘race-based districting by our state 

legislatures demands close judicial scrutiny’”) (emphasis added) (quoting Shaw v. Reno, 509 

U.S. 630, 657 (1993) (“Shaw I”)).  That includes any claims by the Legislature that it drew 

districts primarily to avoid retrogression or dilution of minority voting strength in order to 

comply with the VRA.  See id. (“‘A reapportionment plan would not be narrowly tailored to the 

goal of avoiding retrogression if the State went beyond what was reasonably necessary to avoid 
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retrogression.’”) (quoting Shaw I, 509 U.S. at 655); see also Shaw I, 509 U.S. at 653 (explaining 

that redistricting decisions based on race are subject to strict scrutiny, even if made for 

purportedly “benign” or “remedial” reasons).   

134. Under the strict scrutiny test, the Legislature must show that any use of race in 

drawing district lines was (1) motivated by a compelling state interest and (2) narrowly tailored 

to that interest.   

135. For example, in Apportionment I, the Legislature argued that Senate District 6 

was drawn to protect minority voting rights.  The challengers disagreed, arguing that Senate 

District 6 “used Florida’s minority voting protection provision as a pretext for partisan 

favoritism.”  83 So. 2d at 665.  After closely scrutinizing the relevant data, including plaintiffs’ 

alternative maps, the Florida Supreme Court held that Senate District 6 departed from the tier-

two requirements of compactness and fidelity to pre-existing boundaries “when not necessary to 

do so to avoid conflict with the minority protection provision,” id. at 665; was not supported by a 

“functional analysis necessary to properly determine when compactness should yield because of 

a conflict with the tier-one standard of minority voting protection,” id. at 669; and that, as a 

result, Senate District 6 was unconstitutional, id.  That line of reasoning is consistent with a strict 

scrutiny analysis, see id. at 699 (Canady, C.J., dissenting), and is consistent with the analysis of 

other courts applying strict scrutiny standards.  Cf. Johnson v. Mortham, 926 F. Supp. 1460, 

1490 (N.D. Fla. 1996) (Legislature claimed that it “create[d] an African-American majority-

minority district” to “further the state’s redistricting interest of complying with the Voting Rights 

Act”; court held that “the record belie[d] this view” because “Republicans in the State Senate 

were more interested in aggregating Democrats in a single district . . . than in creating an 

African-American majority-minority district.”).  Applying a similar level of scrutiny, the Florida 
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Supreme Court struck down several Senate districts in addition to Senate District 6 on the ground 

that they departed from tier-two requirements more than necessary to comply with tier-one 

requirements.  See Apportionment I, 83 So. 3d at 672 (Senate District 10); id. at 673-74 (Senate 

Districts 29 and 34). 

ii. The Court must subject all race-based redistricting decisions to 

strict scrutiny despite the fact that the Plaintiffs have not alleged 

claims under the Equal Protection Clause 

136. Throughout this litigation, the Legislative Defendants have argued that the Court 

should not subject the Legislature’s race-based redistricting decisions to strict scrutiny.  The 

Court rejects that argument. 

137. Where, as here, a Legislature insists that its primary goal in drawing certain 

districts was purported compliance with the VRA, the Legislature has used race as its 

predominant purpose in drawing district lines.  See, e.g., Miller v. Johnson, 515 U.S. 900, 920-21 

(1995) (finding race as the predominant purpose where there was “little doubt” that the state’s 

“true interest” in creating majority-minority district was attempted compliance with Section 5 of 

the VRA as interpreted by the Department of Justice).  And where race is the predominant 

purpose of redistricting decisions, those decisions must be subject to strict scrutiny.  See, e.g., id. 

at 920 (where race was the predominant factor in redistricting decision, it could not be “upheld 

unless it satisfies strict scrutiny, our most rigorous and exacting standard of constitutional 

review”). 

138. Legislative Defendants seem to argue that the strict scrutiny requirement applies 

only if challengers expressly allege that a redistricting plan violates the Equal Protection Clause.  

The Court disagrees.  The Florida Supreme Court has incorporated the racial gerrymandering 

standard and principles articulated in Shaw I and its progeny in interpreting the minority voting 
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provisions of Article III, Section 21, which is identical in all material respects to Article III, 

Section 20.  See Apportionment I, 83 So. 3d at 627 (“A reapportionment plan would not be 

narrowly tailored to the goal of avoiding  retrogression  if  the  State  went  beyond  what  was  

reasonably  necessary  to  avoid retrogression.’” (emphasis added) (quoting Shaw I, 509 U.S. at 

655).  And under federal law, which preempts any contrary state law, “[e]xpress racial 

classifications are immediately suspect because, ‘absent searching judicial inquiry . . . , there is 

simply no way of determining what classifications are ‘benign’ or ‘remedial’  and  what  

classifications  are  in  fact  motivated  by  illegitimate  notions  of  racial inferiority or simple 

racial politics.’”  Shaw I, 509 U.S. at 642-43 (quoting City of Richmond v. JA. Croson Co., 488 

U.S. 469, 493 (1989)).  

139. Thus, to the extent that the Legislative Defendants invoke race as a justification 

for their redistricting decisions, they must carry the burden of showing that their racial 

classifications survive strict scrutiny.  To hold otherwise would be to give the Legislature carte 

blanche to engage in outright partisan and racial gerrymandering under the guise of minority 

protection.  See, e.g., Apportionment I, 83 So. 3d at 640 (“‘It is critical that the requirement to 

protect minority voting rights when drawing district lines should not be used as a shield against 

complying with Florida’s other important constitutional imperatives; the Court’s obligation is to 

ensure that ‘every clause and every part’ of the language of the constitution is given effect where 

‘an interpretation can be found which gives it effect.’”) (quoting In re Apportionment Law 

Senate Joint Resolution No. 1305, 1972 Regular Session, 263 So. 2d 797, 807 (Fla. 1972)). 
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iii. Strict scrutiny: The “compelling state interest” requirement 

(a) To survive strict scrutiny, the Legislative Defendants must 

identify a compelling interest in drawing race-based districts 

140. As noted above, under the strict scrutiny test, the Legislature must show that any 

use of race in drawing district lines was (1) motivated by a compelling state interest and 

(2) narrowly tailored to that interest.   

141. In order to show that it had a compelling interest in drawing a district to 

comply with the VRA, the Legislature “must have had a strong basis in evidence to support 

that justification before it implements the [race-based] classification.”  Shaw v. Hunt, 517 U.S. 

899, 908 n.4 (1996) (“Shaw II”); Miller, 515 U.S. at 922 (“[W]e insist on a strong basis in 

evidence of the harm being remedied.”).  For instance, with regard  to  Section  2  of  the  VRA,  

a  state  must  have  had  a  “strong  basis  in  evidence”  for concluding that the creation of a 

majority-minority district was “reasonably necessary to comply with Section 2” “before it 

implements the classification.”  Shaw II, 517 U.S. at 908 n.4; see also Bush v. Vera, 517 U.S. 

952, 978 (1996). Where there “was no reasonable basis to believe” that a VRA remedy is 

required, the VRA cannot provide a compelling interest.  Miller, 515 U.S. at 923.  Of particular 

note, “generalized assumptions about the prevalence of racial bloc voting” do not qualify as a 

“strong basis in evidence.” Bush, 517 U.S. at 994 (O’Connor, J., concurring). 

(b) The Legislature’s proffered “interest” must be the interest that 

actually motivated the Legislature’s decisions 

142. In order for an interest proffered by a defendant to warrant consideration as a 

compelling interest,  it  must  be  one  that  actually  motivated  the  Legislature  in  making  the  

race-based districting  decision.  “[A] racial  classification  cannot  withstand  strict  scrutiny  

based  upon speculation about what ‘may have motivated’ the legislature.  To be a compelling 
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interest, the State  must  show  that  the  alleged  objective  was  the  legislature’s  ‘actual  

purpose’  for  the discriminatory classification.”  Shaw II, 517 U.S. at 908 n.4; see also 

Miller, 515 U.S. at 921 (examining state’s “true interest” in drawing majority-minority district).   

143. Accordingly, post-hoc rationalizations provide no basis for finding a compelling 

governmental interest.  The Legislature cannot raise the VRA as a shield during litigation when 

it did not believe the VRA compelled its redistricting decisions during the legislative process. 

(c) Avoiding litigation is not a compelling interest 

144. The U.S. Supreme Court has made clear that avoiding litigation does not 

qualify as a compelling interest.   See Shaw II, 517 U.S. at 908 n.4 (rejecting dissent’s 

contention that an  “acceptable  reason  for  creating  a  second  majority-minority  district”  

would  be  the  “State’s interest in avoiding the litigation that would have been necessary to 

overcome the Attorney General’s objection under § 5”) (internal quotation marks omitted).  

The Court may “assume, arguendo, that a State may have a compelling interest in complying 

with the properly interpreted Voting Rights Act.  But a State must also have a ‘strong basis in 

evidence,’ for believing that it is violating the Act.  It has no such interest in avoiding 

meritless lawsuits.” Id. (internal quotation marks and citations omitted). 

(d) The VRA does not require drawing majority-minority 

districts wherever possible 

145. Neither Section 2 nor Section 5 compels majority-minority districts wherever they 

are possible.  The  notion  that  the  VRA  requires  maximizing  the  number  of  majority-

minority districts has been directly refuted by the U.S. Supreme Court as violative of the U.S. 

Constitution.   See Johnson v. DeGrandy, 512 U.S. 997, 1016 (1994) (rejecting “the rule of 

thumb apparently adopted by the District Court, that anything short of the maximum number of 

majority-minority districts consistent with the Gingles conditions would violate § 2”); Miller, 
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515 U.S. at 925 (“In utilizing § 5 to require States to  create  majority-minority  districts  

wherever  possible,  the Department of Justice expanded its authority under the statute beyond 

what Congress intended and we have upheld.”).  Accordingly, there can be no “reasonable basis 

to believe” that the VRA compels drawing a majority-minority district simply because it is 

possible. 

(e) No compelling interest absent Gingles preconditions 

146. The Legislative Defendants have argued that some of their redistricting decisions 

were motivated by a desire to avoid lawsuits under Section 2 of the VRA. To assert a claim 

under Section 2, the three Gingles preconditions must be present: “(1) a minority population is 

sufficiently large and geographically compact to constitute a majority within a single-member 

district; (2) the minority population is politically cohesive; and (3) the majority population votes 

sufficiently as a bloc to enable it . . . usually to defeat the minority’s preferred candidate.”  

Apportionment I, 83 So. 3d at 622 (quoting Thornburgh v. Gingles, 478 U.S. 30, 50-51 (1986)).  

The Legislature has no compelling interest in drawing a district to avoid liability under Section 2 

absent a strong basis in evidence that these preconditions are satisfied.  See Moon v. Meadows, 

952 F. Supp. 1141, 1150 (E.D. Va. 1997) (no compelling interest where the “third Gingles 

requirement of white majority bloc voting is not met”), aff’d sub nom. Harris v. Moon, 521 U.S. 

1113 (1997); Hays v. Louisiana, 936 F. Supp. 360, 370 (W.D. La. 1996) (where Gingles 

preconditions “ha[ve] not been met and cannot be met,” Section 2 “cannot be relied on as a 

compelling governmental interest”).  Thus, if the Legislature had no basis in evidence that all 

three Gingles preconditions are met, it cannot rely on the VRA as a compelling interest. 
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iv. Strict scrutiny: The “narrow tailoring” requirement 

(a) No narrow tailoring where no analysis performed or where 

results of analysis ignored 

147. A district cannot be narrowly tailored where the Legislature did not “t[ake] any 

steps” to conduct a proper voting rights analysis, cannot establish the results of any such 

analysis, or ignored the results of any such analysis.  Moon, 952 F. Supp. at 1150; see also 

Growe v. Emison, 507 U.S. 25, 42 (1993) (“A law review article on national voting patterns is no 

substitute for proof that bloc voting occurred in Minneapolis.”); Johnson, 926 F. Supp. at 1487 

(map-drawing court’s “failure to examine any evidence of vote dilution precludes a finding of 

Section 2 liability which necessitated creation of majority-minority districts such as District 

Three”). 

148. Thus, where the Legislature has failed to establish that it performed the 

requisite analysis of minority voting rights, it can hardly claim to have narrowly tailored its use 

of race to VRA requirements. 

(b) Increasing minority voting strength is not narrowly tailored to 

Section 5’s requirements 

149. Section   5   of   the   VRA—which   the   non-diminishment   provision   of   the   

Florida Constitution mirrors—does not require enhancing minority voting strength in a given 

district.  Section 5 prohibits “retrogression,” Beer v. United States, 425 U.S. 130, 141 (1976), 

which is defined as a “decrease in the new districting plan . . . from the previous plan or 

scheme in the absolute number of representatives which a minority group has a fair chance to 

elect,” Ketchum v. Byrne, 740 F.2d 1398, 1402 n.2 (7th Cir. 1984).  “Ameliorative changes,” 

on the other hand, “even  if  they  fall  short  of  what  might  be  accomplished  in  terms  of  

increasing  minority representation, cannot be found to violate section 5 unless they so 
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discriminate on the basis of race or color as to violate the Constitution.”  Miller, 515 U.S. at 

924 (internal quotation marks and citation omitted). 

150. The non-diminishment provisions in the VRA and Article III, Section 2 cannot 

justify race-based redistricting where a state seeks to increase a district’s performance for 

minority-preferred candidates.  See Bush, 517 U.S. at 983 (holding that state did not have 

compelling interest in “not maintenance, but substantial augmentation” of minority population 

through non-compact districts); Shaw I, 509 U.S. at 655 (“A reapportionment plan would not be 

narrowly tailored to the goal of avoiding retrogression if the State went beyond what was 

reasonably necessary to avoid retrogression”). 

(c) A district is not narrowly tailored to Section 2’s requirements 

where the district is grossly non-compact 

151. Where  the  Legislature  has  drawn  a  grossly non-compact  district,  it  is  not  

narrowly tailored.  See Shaw II, 517 U.S. at 916 (holding that because “[n]o  one  looking  at”  

the  district  “could  reasonably  suggest  that  the  district  contains  a ‘geographically 

compact’ population of any race,” “where that district sits, ‘there neither has been a wrong 

nor can be a remedy’’) (quoting Growe, 507 U.S. at 41); Moon, 952 F. Supp. at 1150 (“The 

bizarre and tortured shape of the district contradicts Defendants’ assertion that the district is 

narrowly tailored.”). 

(d) No narrow tailoring where less race-based alternatives were 

rejected 

152. A  district  is  not  narrowly  tailored  where  “‘the  state  could  have  

accomplished  its compelling purpose just as well by some alternative means that was either 

completely race- neutral or made less extensive use of racial classifications.’”   Johnson, 926 F. 

Supp. at 1484 (quoting Shaw v. Hunt, 861 F. Supp. 408, 445 (E.D.N.C. 1994)).  Accordingly, the 
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Johnson Court found no narrow tailoring where the prior map-drawing court “was offered other 

more narrowly tailored plans that were less race-based and more cognizant of traditional race-

neutral redistricting criteria,” but “to  the  extent  that  these  plans  created  fewer  than  two  

African-American  majority-minority districts and one African-American minority influence 

district, they were summarily rejected.”  Id. at 1488. 

c. Contiguity 

153. The third tier-one criterion, which requires that “districts shall consist of 

contiguous territory,” is not at issue in this case. 

(3) Tier Two Requirements 

a. Equal population 

154. The first tier-two requirement, which incorporates the “one-person, one-vote” 

principle from the case law interpreting the Fourteenth Amendment to the federal Constitution, 

Apportionment I, 83 So. 3d at 628, is not at issue in this case. 

b. Compactness 

155. The compactness requirement “limit[s] partisan redistricting and racial 

gerrymanders.”  Id. at 632.  “[I]f a district can be drawn more compactly while utilizing political 

and geographical boundaries and without intentionally favoring a political party or incumbent, 

compactness must be a yardstick by which to evaluate those other factors.”  Id. at 636. 

156. The compactness review “begins by looking at the shape of a district.”  Id. at 634 

(internal quotation marks and citation omitted).  A district “should not have an unusual shape, a 

bizarre design, or an unnecessary appendage unless it is necessary to comply with some other 

requirement.”  Id.; see also id. at 636 (emphasizing that “non-compact and ‘bizarrely shaped 

districts’ require close examination”).  Districts “containing . . . finger-like extensions, narrow 
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and bizarrely shaped tentacles, and hook-like shapes . . . are constitutionally suspect and often 

indicative of racial and partisan gerrymandering.”  Id. at 638 (internal quotation marks and 

alteration omitted).  Thus, for example, the Florida Supreme Court struck down several Florida 

Senate districts in the Initial 2012 Senate Plan in part because those districts had “visually 

bizarre and unusual shapes.”  Id. at 656. 

157. The compactness review should also utilize “quantitative geometric measures of 

compactness” derived from “commonly used redistricting software.”  Id. at 635.  For example, 

the Florida Supreme Court has relied on the Reock method and the Area/Convex Hull method to 

assess compactness of voting districts.  See id.  The Reock method “measures the ratio between 

the area of the district and the area of the smallest circle that can fit around the district.” Id.  The 

Area/Convex Hull method “measures the ratio between the area of the district and the area of the 

minimum convex bounding polygon that can enclose the district.”  Id. 

c. Political and geographical boundaries 

158. The third tier-two requirement demands that the Legislature draw districts based 

on preexisting boundaries when feasible.  Political boundaries include “cities and counties,” id. 

at 637, while geographical boundaries include “rivers, railways, interstates and state roads,” id. at 

638.  This requirement is more flexible than the compactness requirement.  But “the choice of 

boundaries” is not “left entirely to the discretion of the Legislature,” id. at 637, and it may not 

use any boundary (e.g., a “creek or minor road”) that suits its purposes, id. at 638. 

(4) Relevance of Alternative Maps 

159. Romo Plaintiffs have submitted two alternative maps (individually, “Romo Map 

A” and “Romo Map B,” and collectively, the “Romo Maps”) for the Court’s consideration.  The 

function of alternative maps is to illustrate how Legislative Defendants ignored or subordinated 
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the constitutional standards in Article III, Section 20 without any valid justification.  If an 

alternative plan “achieves all of Florida’s constitutional criteria without subordinating one 

standard to another,” then the alternative plan “demonstrates that it was not necessary for the 

Legislature to subordinate a standard in its plan.”  Id. at 641.  The availability of such an 

alternative plan “will provide circumstantial evidence of improper intent.”  Id.  Accordingly, 

alternative plans are a permissible, but not necessary, method for establishing a constitutional 

violation.   

B. Standard of Review and Burden of Proof 

160.  In enacting Article III, Section 20, “the framers and voters clearly desired more 

judicial scrutiny” of the Legislature’s redistricting plans, “not less.”  Apportionment IV, 132 So. 

3d at 140 (internal quotation marks and citation omitted); Apportionment I, 83 So. 3d at 607 (“By 

virtue of these additional constitutional requirements, the parameters of the Legislature’s 

responsibilities under the Florida Constitution, and therefore this Court’s scope of review, have 

plainly increased, requiring a commensurately more expanded judicial analysis.”). 

161. The 2012 Congressional Plan implicates Floridians’ fundamental constitutional 

right to vote in congressional districts apportioned as required by Article III, Section 20.  See 

Apportionment IV, 132 So. 3d at 148 (challenge to redistricting plans implicated Floridians’ 

“fundamental democratic right to elect representatives of their choice”); Apportionment I, 83 So. 

3d at 600 (explaining that “the right to elect representatives—and the process by which we do 

so—is the very bedrock of our democracy”); id. at 604 (emphasizing the “critical importance of 

redistricting in ensuring the basic rights of citizens to vote for the representatives of their 

choice”).  And because the 2012 Congressional Plan implicates a fundamental constitutional 

right, the Court must subject each individual district within the Plan, and the Plan as a whole, to 
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strict scrutiny.  See, e.g., Turner v. State, 937 So. 2d 1184, 1185 (Fla. 5th DCA 2006) (“When a 

statute implicates fundamental rights . . . , the statute is to be analyzed under a strict scrutiny 

test.”); see also Apportionment I, 83 So. 3d at 605 (explaining that “any alleged infringement of 

the right of citizens to vote must be carefully and meticulously scrutinized”) (quoting Reynolds v. 

Sims, 377 U.S. 533, 562 (1964)); id. at 699 (Canady, C.J., dissenting) (Florida Supreme Court 

applied the strict scrutiny test in evaluating challenged legislative redistricting plans).  

162. In addition, as discussed above, Legislative Defendants have expressly invoked 

race as a predominant purpose for many of their redistricting decisions.  That express reliance on 

racial classifications also requires this Court to evaluate the 2012 Congressional Plan and its 

constituent districts under the strict scrutiny standard.  See Shaw I, 509 U.S. at 642-43 

(redistricting decisions based on race are subject to strict scrutiny, even if made for purportedly 

“benign” or “remedial” reasons); Apportionment I, 83 So. 3d at 627 (“‘A reapportionment plan 

would not be narrowly tailored to the goal of avoiding retrogression if the State went beyond 

what was reasonably necessary to avoid retrogression.’”) (quoting Shaw, 509 U.S. at 655); id. 

(“[R]ace-based districting by our state legislatures demands close judicial scrutiny.”) (quoting 

Shaw, 509 U.S. at 657).
5
 

163. Even if a strict scrutiny standard of review did not apply, at the very least the 

Court must reject Legislative Defendants’ claim that Plaintiffs can prevail only if they establish 

the unconstitutionality of the 2012 Congressional Plan beyond a reasonable doubt. 

164. The Florida Supreme Court held that a “proof beyond a reasonable doubt” 

standard did not apply to its review of state apportionment plans because “[u]nlike a legislative 

                                                        
5 To the extent that this Court’s interlocutory order on Plaintiffs’ initial motions for summary judgment suggested a 

standard of review different than strict scrutiny, the Court reconsiders and withdraws those portions of the initial 

summary judgment order. 
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act promulgated separate and apart from an express constitutional mandate, the Legislature 

adopts a joint resolution of legislative apportionment solely pursuant to the ‘instructions’ of the 

citizens as expressed in specific requirements of the Florida Constitution governing this 

process.”  Apportionment I, 83 So. 3d at 607-08. 

165. Moreover, in explaining why Plaintiffs’ interests in enforcing Article III, Section 

20 outweighed the legislative privilege, the Florida Supreme Court explained that this case 

involves a “specific constitutional mandate” regarding congressional redistricting that renders it 

“entirely different than a traditional lawsuit that seeks to determine legislative intent through 

statutory construction.”  Apportionment IV, 132 So. 3d at 150.   

166. Although congressional redistricting does not involve a joint resolution or 

mandatory review process, the Florida Supreme Court’s analyses in Apportionment I and 

Apportionment IV make it clear that the redistricting process is one in which the citizens have 

imposed specific mandates and demanded more scrutiny than for an ordinary legislative 

enactment.  Accordingly, challenges to congressional redistricting plans should not carry a 

different and higher burden of proof than challenges to state reapportionment plans. 

167. Individual findings of fact in support of the Court’s legal conclusions must be 

established by a preponderance of the evidence.  See, e.g., Provenzano v. Moore, 744 So. 2d 413, 

450 (Fla. 1999) (Shaw, J., dissenting). 

IV. CHALLENGES TO 2012 CONGRESSIONAL PLAN 

A. Overall Intent to Favor Political Party and Incumbents 

(1) Objective Data and Effects of the 2012 Congressional Plan 

168. Based on 2010 general election data, registered Democrats outnumbered 

registered Republicans in Florida by 53% to 47%.  In the 2010 gubernatorial election, 
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Republican Rick Scott received 50.6% of the two-party vote.  In the 2008 presidential election, 

Republican John McCain received 48.6% of the two-party vote.
6
  Nevertheless, under the 2012 

Congressional Plan, the Republican candidates would have won 17 out of 27 districts (63%) in 

both the 2010 gubernatorial election and the 2008 presidential election. 

169. In earlier litigation, the Legislature admitted that it prepared the 2002 

congressional redistricting plan (the “2002 Congressional Plan”) with an “intent . . . to draw the 

congressional districts in a way that advantage[d] Republican incumbents and potential 

candidates.”  Martinez, 234 F. Supp. 2d at 1275.  Under the 2002 Congressional Plan, the 

Republican candidates would have won 17 of 25 districts (68%) in the 2010 gubernatorial 

election and 15 of 25 districts (60%) in the 2008 presidential election. 

170. The fact that Republicans have maintained or increased their percentage of seats 

relative to the 2002 partisan map despite the new-found prohibition on partisan intent provides 

circumstantial evidence of an intent to favor the Republican Party. 

171. Under the 2012 Congressional Plan, incumbents retained, on average, 69.8% of 

their predecessor districts from the 2002 Congressional Plan.  (CP Ex. 1147 at 18.)  The retention 

of so large a percentage of the predecessor districts from the 2002 Congressional Plan despite the 

addition of two congressional districts and the imposition of new constitutional requirements for 

redistricting provides circumstantial evidence of an intent to favor incumbents.   

(2) History of the 2012 Redistricting Plan 

172. Throughout the 2012 Redistricting Process, the Legislature’s selections 

increasingly benefitted the Republican Party.  The House’s seven initial proposed congressional 

                                                        
6
 These figures are provided in Apportionment I, 83 So. 3d at 641. 
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plans had as few as 14 Republican seats (H000C9001) based on the 2008 presidential election.  

The House selected H000C9011, one of the best Republican performing plans, with 16 

Republican seats based on the 2008 presidential election.  After further modification, the enacted 

map performed better for Republicans than any of the prior House or Senate proposals, with 17 

Republican seats based on the 2008 presidential election. 

173. The substantial changes to the 2012 Congressional Plan as a result of the non-

public meetings in late January 2012 reduced the compactness of the map and broke a number of 

political boundaries.  As between H000C9043 and H000C9047, the map became less compact, 

lowering its average Reock score from 0.42 to 0.40.  Dr. Stephen Ansolabehere, an expert for 

Plaintiffs, provided unrebutted testimony that 15 out of 27 districts saw reductions in 

compactness from H000C9043.  (Rough Trial Tr., 5/28/14, Pt. 2 (Ansolabehere), 3:15-4:14.)  

Although Legislative Defendants claimed that city and county splits improved from H000C9043 

to H000C9047, the House’s draft maps show that the compactness of many districts could have 

been maintained, while still decreasing city and county splits from H000C9043.  Draft map 

H000C9047_24Cities_Hollywood_2Counties_2122, for example, included more compact district 

configurations than H000C9047, split three fewer cities, kept one additional county whole, and 

split other counties (including Polk and Broward) fewer times.  (CP Ex. 905.) 

174. As is set forth in more detail in the Court’s findings of fact with respect to 

Plaintiffs’ individual district challenges, infra, Legislative Defendants’ last-minute changes to 

the 2012 Congressional Plan could not legitimately be justified as made to protect minority 

voters.  Because these changes occurred throughout the map and adversely affected tier-two 

criteria in the majority of the districts, they provide circumstantial evidence of an overall intent 

to favor the Republican Party and incumbents. 
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175. Although the Legislature repeatedly promised an open and transparent 

redistricting process, it conducted separate non-public redistricting efforts intended to benefit the 

Republican Party and incumbents.  At the outset and conclusion of the 2012 Redistricting 

Process, the Legislature conducted non-public meetings at which significant redistricting 

decisions were made.  The legislators and staffers overseeing the 2012 Redistricting Process 

were also frequently in contact with political consultants who provided advice on redistricting-

related matters and influenced the map-drawing process by providing direct feedback and by 

submitting proposed redistricting maps through public intermediaries with the knowledge of the 

Legislature.  Legislators and staff members overseeing the 2012 Redistricting Process used 

private email accounts to communicate among themselves and with consultants and then deleted 

the evidence of those communications.  These non-public efforts undertaken in contravention of 

the transparent public process provide circumstantial evidence of an improper intent to benefit 

the Republican Party and incumbents. 

176. In addition to evidencing a non-public process, the deletion of redistricting-related 

documents when the Legislature viewed litigation as a “moral certainty” and even after the filing 

of this lawsuit constitutes spoliation of evidence.  The Court draws an adverse inference of 

improper intent from the Legislature’s spoliation of evidence.   

(3) Expert Testimony of Professor Katz 

177. Professor Jonathan Katz offered an opinion at trial regarding the partisan bias of 

the 2012 Congressional Plan.  Professor Katz is a professor of social sciences and statistics and 

Chair of the Division of Humanities and Social Sciences at the California Institute of 

Technology.  His research focuses on the development and use of statistical tools to analyze 

social science data, in particular with respect to elections.  (Rough Trial Tr., 5/27/14, Pt. 1 
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(Katz), 103:6-10; 104:2-6.)  Professor Katz is an expert in the statistical evaluation of elections 

and voting behavior.  In his capacity as an expert witness, Professor Katz has testified or been 

deposed in approximately 18 cases, on behalf of both Republicans and Democrats, and more 

often for Republicans.  (Rough Trial Tr., 5/27/14, Pt. 1 (Katz), 105:19-106:106:19.) 

178. Professor Katz explained that the widely accepted standard in the political science 

community by which to measure partisan bias is partisan symmetry, which requires that 

similarly-situated parties be treated equally by the electoral system.  In other words, the 

symmetry standard requires that each party should receive the same fraction of legislative seats 

for the same percentage of the vote.  A plan is symmetric if, for example, one party wins 55% of 

the vote to yield 65% of the seats as long as if the situation were reversed and the other party 

were to win 55% of the votes, it would also win 65% of the seats.  Partisan bias is the deviation 

in favor of one party or another from partisan symmetry.  (Rough Trial Tr., 5/27/14, Pt. 1 (Katz), 

107:7-108:3, 110:10-12.) 

179. Professor Katz employed the Gelman-King model for measuring partisan bias.  

He is aware of no dispute in the academic literature regarding use of this method, and 

Defendants have offered no expert testimony disputing this method.  The Gelman-King model 

allows for a forecast stating the fraction of the legislative seats a given party will receive for its 

vote share, from which to evaluate the partisan bias of the plan under review.  (Rough Trial Tr., 

5/27/14, Pt. 1 (Katz), 115:3-12; 118:13-21; 119:21-120:8.) 

180. Using this method, Professor Katz concluded that the 2012 Congressional Plan 

has a statistically significant partisan bias in favor of Republicans.  Professor Katz determined 

that the partisan bias estimate of the 2012 Congressional Plan is 12.1 percentage points in favor 

of Republicans assuming electoral conditions as in 2008, and 15.9 percentage points in favor of 
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Republicans assuming electoral conditions as in 2010.  A partisan bias of 15.9 percentage points 

means that if both Democrats and Republicans were to receive 50% of the congressional votes 

statewide, the underlying partisan characteristics of the map indicate that Republicans would 

likely receive nearly 58% of the congressional seats and Democrats would likely receive 

approximately 42% of the seats.  A partisan bias of 12.2 percentage points means that if both 

Democrats and Republicans were to receive 50% of the congressional votes statewide, the 

underlying partisan characteristics of the map indicate that Republicans would likely receive 

over 56% of the congressional seats and Democrats would likely receive less than 44% of the 

seats.  In other words, according to Professor Katz, the Florida Legislature produced a partisan 

gerrymander.  (Rough Trial Tr., 5/27/14, Pt. 1 (Katz), 109:2-5, 128:11-129:24, 130:17-131:2, 

136:15-18; RP Ex. 95.) 

181. Professor Katz testified that the 2012 Congressional Plan evidences a larger 

partisan bias than any plan he has ever analyzed in his over 15 years of studying redistricting in 

the United States.  The largest partisan bias he has observed in his academic study of 

congressional plans was approximately 8 percentage points.  The largest bias he has observed in 

the course of his work as a testifying expert prior to this case was approximately 6 percentage 

points.  None of the states involved in those cases had a constitutional or statutory prohibition on 

partisan intent.   (Rough Trial Tr., 5/27/14, Pt. 1 (Katz), 137:21-140:19; LP Ex. 65e.) 

182. Professor Katz testified that his statistical analysis of the 2012 Congressional Plan 

demonstrated that the Legislature did a very good job of following a simple recipe for partisan 

gerrymandering: it packed Democrats into as few districts as possible and spread Republicans 

across the rest of the districts so as to maximize the odds of Republicans winning as many 

districts as possible.  (Rough Trial Tr., 5/27/14, Pt. 1 (Katz), 113:5-114:10; 135:5-17.) 
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183. Professor Katz testified that, based on his research, it is unlikely such a large 

partisan bias would have resulted from either the creation of majority-minority districts required 

by the VRA or the geographic dispersion of voters. (Rough Trial Tr., 5/27/14, Pt. 1 (Katz), 

137:2-20, 140:7-15; Rough Trial Tr., 5/27/14, Pt. 2 (Katz), 26:13-27:6.) 

184. Defendants did not offer any expert testimony or evidence to rebut or dispute 

Professor Katz’s conclusions about the partisan bias of the 2012 Congressional Plan. 

185. This Court accepts Professor Katz’s testimony and finds it to be credible, reliable, 

and persuasive in evaluating the overall intent of the 2012 Congressional Plan. 

(4) Expert Testimony of Professor Rodden 

186. Professor Jonathan Rodden teaches political science at Stanford University and 

runs that institution’s special social science lab, which focuses on the study of political 

geography, including how voters’ residential patterns can give rise to “unintentional” 

gerrymandering.  (Rough Trial Tr., 5/27/14, Pt. 2 (Rodden), 33:20-35:11.) 

187. Legislative Defendants cited a draft paper by Professor Rodden and his colleague 

Jowei Chen, a professor at the University of Michigan, in the original proceedings on the 2012 

legislative maps before the Florida Supreme Court, as well as in the summary judgment 

proceedings before this Court in this litigation, arguing that Rodden and Chen’s work supported 

a conclusion that the extreme Republican bias in the 2012 legislative and congressional plans can 

be explained by Democrats’ natural tendency to cluster in cities, rather than intentional partisan 

gerrymandering.  (RP Ex. 162; RP Ex. 163.) 

188. Professor Rodden testified that his and Professor Chen’s scholarly work does not 

stand for and cannot support the conclusion urged by the Legislature.  Professor Rodden 

explained that the 2009 draft paper upon which the Legislature relied, although available on the 
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internet, was never published.  (Rough Trial Tr., 5/27/14, Pt. 2 (Rodden), 51:10-21.)  It was an 

early working paper of an article that was later published in the Quarterly Journal of Political 

Science in 2013 (the “2013 QJPS Article”), which used the same basic approach as the 2009 

draft paper.  (Rough Trial Tr., 5/27/14, Pt. 2 (Rodden), 50:1-21.) 

189. In the 2013 QJPS Article, Professors Rodden and Chen attempted to mimic the 

process of non-partisan human map drawing by creating a computer algorithm that paid no 

attention to political partisanship or the racial identification of voters.  (Rough Trial Tr. Day 6, 

Pt. 2 at 47:6-47:10.)  Using this method, they could create thousands of redistricting maps and 

then compare the partisan distribution in those maps to the partisan distribution in an enacted 

plan.  (Rough Trial Tr., 5/27/14, Pt. 2 (Rodden), 47:20-48:10, 71:8-21.) 

190. Although published in 2013, the QJPS Article only examined data from the 2000 

presidential election.  (Rough Trial Tr., 5/27/14, Pt. 2 (Rodden), 46:15-19, 48:23-25, 51:10-52:8, 

54:6-19.)  Given that a significant Republican bias emerged in their party- and race-blind 

simulations using the 2000 data, Professors Rodden and Chen could not definitively opine that 

the 2002 congressional plan was the result of intentional partisan gerrymandering.  (Rough Trial 

Tr., 5/27/14, Pt. 2 (Rodden), 46:15-19, 48:23-25, 51:10-52:8, 54:6-19.) 

191. When Professors Rodden and Chen updated their analysis, however, and 

examined 2008 presidential election data to determine whether the Republican bias in the 2012 

Congressional Plan could be attributed to Florida’s natural political geography, they discovered 

that the 2012 Congressional Plan is an “extreme statistical outlier” and that it is virtually 

impossible to explain the Plan as anything but an intentional partisan gerrymander.  (Rough Trial 

Tr., 5/27/14, Pt. 2 (Rodden), 55:8-56:2; Rough Trial Tr., 5/28/14, Pt. 1 (Rodden), 6:6-9.)  They 

reached that same conclusion whether evaluating the map using the same methodology in the 
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2013 QJPS paper, or a statistical model called a “logit” model, as advocated by Defendants’ 

expert Nolan McCarty.  (Rough Trial Tr., 5/27/14, Pt. 2 (Rodden), 127:12-130:4). 

192. Professors Rodden and Chen also discovered that, the more they modified their 

approach to mimic the restraints under which the Legislature claimed to have been operating 

based on its interpretation of Florida and federal law it actually became even less likely that a 

map that favored Republicans in 17 or more districts naturally emerged.  (Rough Trial Tr., 

5/27/14, Pt. 2 (Rodden), 89:4-92:19, 96:9-97:14, 104:22-105:2; RP Ex. 87, 88.) 

193. Professor Rodden explained that the diminishment of a natural geographic 

Republican bias from 2000 to 2008 is the result of several substantial and notable shifts in 

Florida’s partisan demographics.  These shifts include the transformation of the suburbs which, 

in Florida as elsewhere in the country, are becoming substantially more heterogeneous in terms 

of race and income, such that the traditional image of those areas as being homogenous, white, 

Republican enclaves is increasingly wrong.  (Rough Trial Tr., 5/27/14, Pt. 2 (Rodden), 57:10-

20.)  Many of the people moving from central cities to medium-density suburbs and exurbs and 

to areas scattered along transportation corridors are minorities, and in Florida this is especially 

true of Hispanic voters, who are increasingly likely to vote for the Democratic Party.  (Rough 

Trial Tr., 5/27/14, Pt. 2 (Rodden), at 57:21-25.) 

194. Professors Rodden and Chen discovered that, in particular, there has been a 

dramatic increase in the U.S. citizen Hispanic population share in the transportation corridor that 

runs from the Tampa/St. Petersburg area to Orlando that corresponds with a substantial 

transformation of the partisanship in those areas.  (Rough Trial Tr., 5/27/14, Pt. 2 (Rodden), 

58:1-60:13; RP Ex. 76.)  They also discovered that there has been an increase in the Hispanic 
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population in parts of Northern Florida, including in some rather low-density places.  (Rough 

Trial Tr., 5/27/14, Pt. 2 (Rodden), 59:24-60:2.) 

195. In those places where the population has changed in these ways, Professors 

Rodden and Chen found that those areas also happened to be places where the simulations that 

they produced for the 2013 QJPS article using 2000 election data produced marginally 

Republican districts, but now, using the updated election information, are producing marginally 

Democratic districts.  (Rough Trial Tr., 5/27/14, Pt. 2 (Rodden), 60:8-13, 65:8-67:7; RP Ex. 78; 

RP Ex. 79.)  Professors Rodden and Chen discovered that, in particular, there is a very strong 

correlation between the growth of the Hispanic population and the change of the Republican 

presidential vote.  (Rough Trial Tr., 5/27/14, Pt. 2 (Rodden), 61:8-62:23; RP Ex. 78.) 

196. Professor Rodden testified that partisan geography is always changing and that, 

the shift in population and the concomitant dramatic reduction in natural “unintentional” partisan 

bias now occurring in Florida is consistent with trends that he has observed elsewhere, including 

historically in Great Britain as the result of changes in the coal industry, as well as similar shifts 

in present-day Colorado and Arizona, which are also the result of growth in the Hispanic 

populations in those states.  (Rough Trial Tr., 5/27/14, Pt. 2 (Rodden), 56:8-21, 63:14-64:19, 

67:9-70:5.) 

197. Professor Rodden further testified the 2012 Congressional Plan’s Democratic-

leaning districts contained significantly larger Democratic majorities than the Democratic-

leaning districts in the plans created by the simulations; and, at the same time, all of the 2012 

Congressional Plan’s marginal Republican districts are more Republican than the simulations 

would have predicted.  (Rough Trial Tr., 5/27/14, Pt. 2 (Rodden), 107:10- 111:4; RP Ex. 168.)  

As Professor Rodden explained, one of the ways that “one tries to draw a good . . . gerrymander” 
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is to “put your opponents into places that are extremely partisan in their favor,” in order to give 

one’s own party the best opportunity to pick up as many seats as possible.  (Rough Trial Tr., 

5/27/14, Pt. 2 (Rodden), 111:3-17.)  In the 2012 Congressional Plan, Republicans have the 

advantage in “all of the pivotal kind of close districts,” providing further evidence that the 2012 

Congressional Plan was a deliberate partisan gerrymander.  (Rough Trial Tr., 5/27/14, Pt. 2 

(Rodden), 111:23-112:6.) 

198. Professor Rodden also offered unrebutted testimony that, of all the maps that the 

Legislature publically considered, the 2012 Congressional Plan was the most favorable to the 

Republicans.  (Rough Trial Tr., 5/27/14, Pt. 2 (Rodden), 114:11-25, 116:6-118:20; RP Ex. 83.)  

That analysis further demonstrated that it was last minute changes to the map that ultimately 

bumped the Republican performance up to 17 seats.  (Rough Trial Tr., 5/27/14, Pt. 2 (Rodden), 

118:4-11.) 

199. This Court accepts Professor Rodden’s testimony and finds it to be credible, 

reliable, and persuasive in evaluating the overall intent of the 2012 Congressional Plan. 

(5) Rebuttal Expert Testimony of Hodge 

200. In an attempt to rebut the analysis of Professors Rodden and Chen, the Legislative 

Defendants presented an expert witness, Stephen Hodge, who has an undergraduate degree in 

computer science and works for the Florida Resource and Environmental Analysis Center at 

Florida State University.  In addition to appearing as an expert witness in this case, Hodge 

worked for the Senate in the actual redistricting process, generating approximately $40,000 for 

his employer.  (Rough Trial Tr., 6/3/14, Pt. 2 (Hodge), 41:1-3.) 

201. Hodge failed to effectively rebut the analysis and conclusions of Professors 

Rodden and Chen.  While he claimed that an unidentified number of the simulations that 
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Professors Rodden and Chen prepared differed from the enacted districts with respect to 

compactness, contiguity, city splits, and deviation from the ideal district populations, he 

acknowledged that he had no opinion on whether these differences had any effect on the findings 

and conclusions that Professors Rodden and Chen presented.  (Rough Trial Tr., 6/3/14, Pt. 2 

(Hodge), 46:10-16.)  He also acknowledged that he reached these conclusions without analyzing 

the PDF files showing the actual depictions of the simulated districts.  (Rough Trial Tr., 6/3/14, 

Pt. 2 (Hodge), 43:5-45:1.) 

202. Hodge specifically stated he is not challenging Professor Rodden’s and Chen’s 

findings that (1) the number of Republican seats in the 2012 Congressional Plan is an extreme 

statistical outlier, or (2) the 2012 Congressional Plan packs Democrats into overwhelmingly 

Democratic districts.  (Rough Trial Tr., 6/3/14, Pt. 2 (Hodge), 48:8-24.) 

203. In addition to not challenging Professor Rodden’s and Chen’s findings and 

conclusions, Hodge acknowledged that the 24,000 simulated districts produced by Professor 

Rodden’s and Chen’s second round of simulations were all contiguous and did not contain any 

county splits.  (Rough Trial Tr., 6/3/14, Pt. 2 (Hodge), 49:18-20; 51:15-18.)  Mr. Hodge, who is 

not an expert in measuring the compactness of districts, asserted that these 24,000 districts were, 

on average, less compact than the districts in the 2012 Congressional Plan.  However, his 

compactness comparison improperly measured the compactness of the districts in the 2012 

Congressional Plan by assuming that many districts extended at least several miles into the 

Atlantic Ocean or the Gulf of Mexico.  Hodge acknowledged that when that assumption is 

corrected, the 24,000 simulated districts are, on average more compact than the districts in the 

2012 Congressional Plan.  (Rough Trial Tr., 6/3/14, Pt. 2 (Hodge), 56:13-23; 57:17-59:22.) 
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(6) Rebuttal Expert Testimony of Professor McCarty 

204. Legislative Defendants’ expert, Professor Nolan McCarty, not only failed to rebut 

the findings and conclusions of Professors Rodden and Chen, he actually confirmed them.  When 

Professor McCarty, who currently serves as the chair of the politics department at Princeton 

University (Rough Trial Tr., 6/3/14, Pt. 2 (McCarty), 63:7-11), applied a logit model – the 

method that he described as “the most sophisticated way to handle predictions about party seat 

shares” – he determined that the 2012 Congressional Plan actually gives an advantage to the 

Republicans in a staggering 19 out of 27 seats.  (Rough Trial Tr., 6/3/14, Pt. 2 (McCarty), 95:17-

22, 97:17-98:13;  RP Ex. 145.) 

205. Professor McCarty further determined that each of the eight remaining seats are 

packed so heavily with Democrats that, in the most competitive of those, Republicans have only 

a 10% chance of winning.  (Rough Trial Tr. Day 11, Pt. 2 at 98:22-101:12; Tr. Ex. RP 145.)  In 

the others, the Republicans enjoy an abysmal zero to 1% chance of ever capturing the district.  

(Rough Trial Tr., 6/3/14, Pt. 2 (McCarty), 98:22-101:12; RP Ex. 145.) 

206. But that hardly matters, when Republican candidates for Congress enjoy 

comfortable advantages in the other 19 districts in a plan drawn by their Republican legislative 

colleagues.  (See RP Ex. 145 (predicting that Republicans have an over 50% chance of winning 

all remaining 19 districts, most by very wide margins).) 

207. Professor McCarty agreed that if one were to go about trying to politically 

gerrymander a map, one way to do it as a Republican would be to create a small number of 

extremely safe Democratic seats (Rough Trial Tr., 6/3/14, Pt. 2 (McCarty), 99:3-8) – precisely 

what his own analysis demonstrates the Legislature did in the 2012 Congressional Plan.  (See RP 

Ex. 145.) 
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208. This Court has considered the expert testimony of Professor Rodden and the 

rebuttal testimony of Hodge and Professor McCarty.  After weighing the testimony of these 

experts, the Court accepts Professor Rodden’s testimony and finds it to be credible, reliable, and 

persuasive in evaluating the overall intent of the 2012 Congressional Plan. 

(7) Conclusion Regarding Overall Intent of 2012 Congressional Plan 

209. After weighing the direct and circumstantial evidence of intent and all available 

inferences and considering the credibility of the witnesses, the Court finds that the 2012 

Congressional Plan as a whole violates Article III, Section 20 because it was drawn with the 

intent to favor the Republican Party and incumbents.   

210. Although the adverse inference drawn from Legislative Defendants’ spoliation of 

evidence creates a sufficient basis to find improper intent, the other evidence presented at trial 

independently establishes that the 2012 Congressional Plan was drawn with the intent to favor 

the Republican Party and incumbents.  Accordingly, the Court’s determination that the entire 

plan was drawn with improper intent is supported, but is not dependent, upon the adverse 

inference. 

B. Individual District Challenges 

(1) District 5 

a. Objective Data and Development of District 5 in the 2012 

Redistricting Process 

 

211. District 5 winds through eight counties in northeast and central Florida, keeping 

none of them whole as it takes in African-American voter populations in Gainesville, 
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Jacksonville, Orlando, Orange Park, and Sanford.  At one point, District 5 narrows to the width 

of Highway 17.  The district is visually non-compact and has a Reock score of only 0.09.
7
 

212. Legislative Defendants drew District 5 to roughly correspond with the benchmark 

District 3, preserving over 80% of its territory.  (Rough Trial Tr., 5/21/14 (Gaetz), 37:2-5; CP 

Ex. 1147 at 18.)    Benchmark District 3 was, however, over 50% more compact than District 5, 

with a Reock score of 0.14. 

213. The bill text for CS/SB 1174 states that District 5 “preserves the core of the 

existing district.”  Although the bill text describes every other district in the 2012 Congressional 

Plan as “compact,” no such statement is included for District 5. 

214. District 5 is less compact and retained more of the benchmark district than did the 

analogous state Senate district invalidated by the Florida Supreme Court.  Initial Senate District 

6, which similarly meandered southward from Duval County, had a Reock score of 0.12 and 

preserved 70.3% of the predecessor district.  See Apportionment I, 83 So. 3d at 665-67. 

215. District 5 became less compact, broke additional political boundaries, and 

rendered neighboring District 7 more favorable to Republicans as a result of the non-public 

meetings at the conclusion of the 2012 Redistricting Process.  To accommodate the Senate’s 

request to achieve greater than 50% Black VAP in District 5, the House broke the Seminole 

County line to draw population from Sanford and Midway into District 5.  As a result of this 

change, District 5 became visually less compact and its Reock score was lowered to 0.09 from 

0.10 in H000C9043.  The change also increased the Republican performance of neighboring 

                                                        
7  Demographic, elections, and compactness data are derived from Joint Exhibit 1, unless 

otherwise noted.  The 2010 gubernatorial, 2008 presidential, and 2006 gubernatorial elections 

cited for individual district performance (the “Illustrative Elections”) are the same elections 

relied upon by the Florida Supreme Court.  See, e.g., Apportionment I, 83 So. 3d at 667-68. 
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District 7.  In the version of District 7 in H000C9043, Alex Sink (D) would have received 48.5% 

of the two-party vote in the 2010 gubernatorial election, Barack Obama (D) would have received 

50.5% of the two-party vote in the 2008 presidential election, and Jim Davis (D) would have 

received 39.7% of the two-party vote in the 2006 gubernatorial election.  In the enacted version 

of District 7, Alex Sink (D) would have received 47.5% of the two-party vote in the 2010 

gubernatorial election, Barack Obama (D) would have received 49.6% of the two-party  vote in 

the 2008 presidential election, and Jim Davis (D) would have received 39.0% of the two-party 

vote in the 2006 gubernatorial election.  The change resulted in a decrease in registered 

Democrats in District 7 from 36.0% to 35.0% based on 2010 general election data.   

216. Kelly and Poreda kept Seminole County whole in all of the House’s proposed 

maps before the non-public meetings in late January 2012 and considered that to be a positive 

feature of the House’s proposed maps.  (Rough Trial Tr., 5/22/14 (Kelly), 98:19-99:23, 161:18-

162:10; Rough Trial Tr., 6/4/14, Pt. 2 (Poreda), 31:14-32:5.) 

b. Alleged Minority Protection Justification 

217. Legislative Defendants contend that the configuration of District 5 is necessary to 

comply with the prohibitions on vote dilution and retrogression in Article III, Section 20 and the 

VRA.  Legislative Defendants, however, do not appear to dispute that a Black VAP of 50.1% 

goes beyond what is necessary to avoid retrogression. The benchmark District 3, every version of 

District 5 proposed by the House or Senate before the non-public meetings at the conclusion of 

the 2012 Redistricting Process, and the version of District 5 in the proposed map submitted by 

the NAACP included Black VAPs under 50%.  At the time it was drawn, benchmark District 3 

had a Black VAP of 46.9%.  See Martinez, 234 F. Supp. 2d at 1307.  In the 2012 Redistricting 

Process, House staff concluded based on their functional analyses that House variations of 
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District 5 with Black VAPs in the range of 47%-48% did not diminish the ability of African 

Americans to elect preferred candidates of choice.  (Rough Trial Tr., 5/22/14 (Kelly), 145:12-

147:10; Rough Trial Tr., 6/4/14 Pt.2 (Poreda), 28:11-29:23.)  Dr. Brunell, an expert retained by 

the House, opined that there would be a 50/50 ability to elect in District 5 as long as the Black 

VAP was at least 43.6%.  (CP Ex. 143 at 1.) 

218. Legislative Defendants claim that the current majority-minority configuration of 

District 5 is necessary to limit the risk of a lawsuit under Section 2 of the VRA.  There was, 

however, never any contention in public meetings or otherwise during the 2012 Redistricting 

Process that Section 2 of the VRA required District 5 to be a majority-minority district until the 

non-public meetings between legislators and staff at the end of the 2012 Redistricting Process.  

(Rough Trial Tr., 5/22/14 (Kelly), 158:20-161:7; Rough Trial Tr., 6/4/14 Pt.2 (Poreda), 29:24-

30:18.)  To the contrary, legislative staff and counsel took the position that District 5 did not 

implicate any concerns under Section 2 of the VRA and that proposed maps with a Black VAP 

under 50% were lawful and compliant with state and federal law.  (See LD Ex. 34a, 10/17/11 

House Congressional Redistricting Subcommittee Meeting Tr. at 31:7-9.) 

c. Alternative Configurations in Romo Maps 

219. The Romo Maps include alternative east-west configurations of District 5 that are 

more compact and divide fewer political boundaries.  Proposed District 5 in Romo Map A has a 

Reock score of 0.12, and Proposed District 5 in Romo Map B has a Reock score of 0.13, 

compared with 0.09 for enacted District 5. 

220. Proposed District 5 in Romo Map A has a Black VAP of 45.1% and a Black 

CVAP of 44.5%, and Proposed District 5 in Romo Map B has a Black VAP of 47.3% and a 

Black CVAP of 46.8%.  (Jt. Ex. 1; RP Ex. 6.)  Because of the reconfiguration of District 5, the 
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Romo Maps are able to increase the minority population of Proposed District 10.  In both Romo 

Maps, Proposed District 10 has a Black VAP of 28.9% and a Hispanic VAP of 19.5%, and a 

Black CVAP of 27.2% and a Hispanic CVAP of 15.6%.  (Jt. Ex. 1; RP Ex. 6.) 

221. The House considered a district that covered roughly the same territory as Romo 

Map A during the 2012 Redistricting Process and concluded that the alternative district would 

maintain the same ability to elect as in the benchmark District 3 with a Black VAP of roughly 

45%.  (Rough Trial Tr., 5/22/14 (Kelly), 147:11-150:13; CP Ex. 874, 876.) 

d. Expert Testimony of Dr. Ansolabehere 

222. The Court heard expert testimony from Dr. Stephen Ansolabehere regarding 

Plaintiffs’ individual district challenges.  Dr. Ansolabehere is a professor of government from 

Harvard University. (Rough Trial Tr., 5/28/14, Pt. 1 (Ansolabehere), 86:18-87:1, 88:13-89:16.)   

223. Dr. Ansolabehere testified that the Legislature could have better complied with 

tier-one and tier-two criteria by drawing an east-west version of District 5, as in the Romo Maps, 

instead of the north-south version in the enacted map.  Dr. Ansolabehere opined that the east-

west configuration would have maintained the ability of African Americans to elect candidates 

of their choice, improved the compactness of District 5 by 33%, and reduced the number of splits 

of Orange County from five to three.  (Rough Trial Tr., 5/28/14, Pt. 2 (Ansolabehere), 20:6-

23:21, 28:18-29:8; RP Ex. 8, 9.) 

224. Dr. Ansolabehere explained that the east-west configurations in Romo Maps A 

and B increased compliance with tier-one criteria by allowing the creation of Proposed District 

10 in which African Americans and Hispanics would be able to join together to elect their jointly 

preferred candidates.  Specifically, he described that by re-orienting Proposed District 5 to run 

horizontally, that made enough minority population available in the southern part of the 
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Legislature’s version of District 5 to create a minority-performing Proposed District 10.  (Rough 

Trial Tr., 5/28/14, Pt. 2 (Ansolabehere), 25:8-21; RP Ex. 8, 9.)  Through a racial bloc voting 

analysis, Dr. Ansolabehere demonstrated that African Americans and Hispanics residing in 

Proposed District 10 prefer the same candidates and that there is enough white cross-over voting 

to enable African Americans and Hispanics to elect the candidates of their choice.  (Rough Trial 

Tr., 5/28/14, Pt. 2 (Ansolabehere), 26:4-27:18; RP Ex. 5.) 

225. By converting Proposed District 10 into a minority-ability district while 

preserving the ability of African Americans to elect their preferred candidates in Proposed 

District 5, Romo Maps A and B contain more minority-ability districts than are in the enacted 

map.  (Rough Trial Tr., 5/28/14, Pt. 2 (Ansolabehere), 27:19-28:15.) 

226. Dr. Ansolabehere also offered unrebutted testimony that the Legislature’s last-

minute change to District 5, increasing Black VAP by 2.1% from H000C9043 to H000C9047 

was without any minority voting rights justification.  (Rough Trial Tr., 5/28/14, Pt. 1 

(Ansolabehere), 96:2-98:13, 104:18-105:2.)  This decision, which was not supported by a 

functional analysis, improved Republican performance in District 7 and effectively flipped the 

district from Democratic leaning to Republican leaning.  (Rough Trial Tr., 5/28/14, Pt. 1 

(Ansolabehere), 99:21-101:17; RP Ex. 18.) 

227. Dr. Ansolabehere’s testimony establishes that District 5 is not a majority-minority 

district based on Citizen Voting Age Population (“CVAP”).  Dr. Ansolabehere opined that the 

Black CVAP of District 5 is 49.5%.  (Rough Trial Tr., 5/28/14, Pt. 2 (Ansolabehere), 20:13-1; 

RP Ex. 6).  Legislative Defendants attempted to contradict this testimony with calculations and 

extrapolations performed by Poreda.  Poreda was, however, neither disclosed as an expert 

witness nor qualified as an expert witness at trial.  Poreda did not testify that he reviewed 
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citizenship data in his work as a House staff member during the 2012 Redistricting Process.  

Accordingly, Poreda’s testimony was improper expert testimony offered through a lay witness.     

228. This Court accepts Dr. Ansolabehere’s testimony and finds it to be credible, 

reliable, and persuasive in evaluating Plaintiffs’ challenge to District 5. 

e. Expert Testimony of Dr. Engstrom 

229. Dr. Richard Engstrom testified on behalf of the NAACP with respect to his 

analysis of racially polarized voting patterns as they pertain to District 5 and Proposed Districts 5 

and 10 in the Romo Maps.  Though he was retained by the Senate during the 2012 Redistricting 

Process, Dr. Engstrom never provided any racially polarized voting analysis for District 5 or any 

other district prior to enactment of the 2012 Congressional Plan.  (Rough Trial Tr., 6/2/14 

(Engstrom), 107:20-108:13.) 

230. Dr. Engstrom testified that the Romo Plans diminished the ability to elect for 

minority voters in Proposed District 5 from the benchmark district.  (Rough Trial Tr., 6/2/14 

(Engstrom), 98:23-99:17)  Dr. Engstrom’s conclusion was based in part on his evaluation of the 

turnout rates for African-American voters relative to White voters in the various districts.   

(Rough Trial Tr., 6/2/14 (Engstrom), 94:4-95:9.)  This contradicts testimony from Kelly that his 

evaluation of District 5 configurations similar to those included in Romo A and B revealed that a 

lesser percentage of African-American voters was needed in order to elect the minority group’s 

candidates of choice in those configurations due to the higher turnout among African-voters 

relative to the north-south configuration of the district.  (Rough Trial Tr., 5/22/14 (Kelly), 

148:13-150:1.) 

231. Dr. Engstrom’s analysis focused primarily on the 2010 U.S. Senate election, in 

which he concluded Kendrick Meek was the African-American candidate of choice, even though 
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that election was not typical in that it included three major candidates; in fact, the Independent 

candidate Charlie Crist came in second to the Republican candidate Marco Rubio.  The Florida 

Supreme Court chose not to analyze the 2010 U.S. Senate election in its analysis of legislative 

districts, even though it had that election data available.  (Rough Trial Tr., 6/2/14 (Engstrom), 

123:14-124:9.) 

232. Dr. Engstrom did not provide any analysis of the 2010 gubernatorial election, 

which the Florida Supreme Court deemed was relevant to the diminishment analysis, and which 

was one of the three elections analyzed by the Florida Supreme Court in conducting this analysis 

of the state legislative districts.  (Rough Trial Tr., 6/2/14 (Engstrom), 117:-14-17.) 

233. Dr. Engstrom agreed with Dr. Ansolabehere’s conclusion that African-American 

voters would continue to have an opportunity to elect their candidates of choice in the alternative 

District 5 configurations included in Romo Maps A and B, including using the 2010 U.S. Senate 

election.  (Rough Trial Tr., 6/2/14 (Engstrom), 115:22-13, 117:18-118:17; NAACP Ex. 7, 8, 9.) 

234. Dr. Engstrom likewise relied on the 2010 U.S. Senate election to conclude that 

Proposed District 10 in Romo Maps A and B are not “crossover” districts.  He did not dispute 

Dr. Ansolabehere’s testimony, however, that minorities would have an ability to elect their 

preferred candidates of choice in Proposed District 10 in Romo Maps A and B based on the 2008 

and 2012 presidential elections and the 2010 gubernatorial election.  He also did not dispute that 

Proposed District 10 in Romo Maps A and B provides a significantly higher possibility for 

minorities to elect their candidates of choice than District 10 in the 2012 Congressional Plan.  

(Rough Trial Tr., 6/2/14 (Engstrom), 128:12-21; 130:1-10; 131:10-132:1.) 

235. After considering Dr. Engstrom’s expert opinion and the expert opinion of 

Dr. Ansolabehere, along with the rest of the trial record, the Court finds that Proposed District 5 
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in Romo Maps A and B do not reflect diminishment in minorities’ ability to elect their preferred 

candidates of choice.  The Court further finds that Proposed District 10 in the Romo Maps 

performs as a “crossover district,” and, even if it did not, provides minority voters an ability to 

elect their candidates of choice that it not provided in the 2012 Congressional Plan. 

f. Expert Testimony of Dr. Paulson 

236. Dr. Darryl Paulson testified on behalf of the NAACP about the history of voter 

discrimination against African Americans in the state of Florida.  (Rough Trial Tr., 5/30/14, Pt. 1 

(Paulson), 22:17-23:1.) 

237. Dr. Paulson testified not only that Florida has a long history of voting 

discrimination, but also that voting discrimination against African Americans continues to the 

present day.  Dr. Paulson specifically testified about voting laws enacted in 2011 – by the same 

Legislature that enacted the 2012 Congressional Plan – which restricted early voting and had a 

detrimental effect on African-American voting rights.  (Rough Trial Tr., 5/30/14, Pt. 1 (Paulson), 

56:14-59:19.) 

238. The Court finds Dr. Paulson’s testimony with respect to Florida’s history of voter 

discrimination credible and reliable.  His testimony was undisputed by any party. 

g. Expert Testimony of Dr. Cassanello 

239. Dr. Robert Cassanello testified on behalf of the Legislative Defendants regarding 

his opinions about common interests shared by African Americans who reside within enacted 

District 5.  He did not provide any testimony or other input during the redistricting process, 

however, and the Legislature therefore did not rely on his opinions about the common interests 

of African Americans in District 5.  (Rough Trial Tr., 5/30/14, Pt. 1 (Cassanello), 102:14-

103:16.) 
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240. Dr. Cassanello acknowledged that African Americans throughout urban and rural 

parts of Florida share most of the same interests he identified as common to African Americans 

within District 5, including common interests and histories relating to voting rights, segregation, 

employment, and education.  (Rough Trial Tr., 5/30/14, Pt. 1 (Cassanello), 105:22-106:1-2.)  He 

also acknowledged that African Americans throughout the state vote overwhelmingly 

Democratic, and that a congressional voting map biased in favor of Republicans would not be in 

their interests.  (Rough Trial Tr., 5/30/14, Pt. 1 (Cassanello), 111:3-11.) 

241. The Court finds that, while Dr. Cassanello identified interests and historical issues 

that are common to African Americans within enacted District 5, those interests and issues are 

common to African Americans throughout Florida.  The commonality Dr. Cassanello describes 

therefore does not provide a justification for the highly non-compact version of District 5 in the 

enacted map and did not preclude the Legislature from creating a more compact version of the 

district, such as the versions of Proposed District 5 in the Romo Maps. 

h. Conclusion Regarding District 5 

242. The current configuration of District 5 is not justified by the minority protection 

requirements of Article III, Section 20 or the VRA or any factor. 

243. Neither Article III, Section 20 nor Section 2 of the VRA requires District 5 to be 

configured as a majority-minority district, and concern over an unfounded Section 2 claim does 

not allow Legislative Defendants to deviate from the constitutional requirements of compactness 

and respect for political and geographical boundaries. 

244. The minority populations within District 5 are not geographically compact.  The 

minority populations within District 5 snake throughout the northeastern and central part of the 
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state, picking up minority populations in Duval County, Alachua County, Seminole County, and 

Orange County through a variety of hooks and tentacles. 

245. Testimony was presented that the minority groups in District 5 have common 

interests in issues such as affordable housing, gentrification, and urban renewal, but these are 

issues common to essentially any urban population.  These interests are not sufficient to justify 

the current configuration of District 5 without regard to geographic compactness.  If the rule 

were otherwise, the Legislature would be free to draw a district that loops through the state and 

picks up every urban minority population from Pensacola to Miami. 

246. Because CVAP is the proper metric, District 5 is not a majority-minority district 

in its current configuration.  Legislative Defendants’ purported creation of a majority-minority 

district based on mere VAP while also recognizing political benefits provides circumstantial 

evidence of improper intent.  Cf. LULAC, 548 U.S. at 441 (criticizing state legislature for 

drawing a district “to have a nominal Latino voting-age majority (without a citizen voting-age 

majority) for political reasons . . .  to create the facade of a Latino district”).   

247. District 5 aggregates a greater number of minority voters into a single district than 

is necessary to prevent retrogression.   

248. The Romo Maps show that District 5 can be drawn more compactly and with 

more respect for political boundaries without diminishing African Americans’ ability to elect 

their preferred candidates of choice. 

249. After considering and weighing the objective evidence, the alternative district 

configurations in the Romo Maps, and the expert testimony offered by the parties, the Court 

finds that District 5 violates Article III, Section 20 because it is not compact and does not follow 

political boundaries when feasible to do so.  Because there is no legitimate minority protection or 
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other tier-one justification for the manner in which District 5 is drawn, Legislative Defendants’ 

deviations from tier-two criteria and the availability of more compliant alternative configurations 

provide circumstantial evidence of improper intent. 

250. After weighing the circumstantial and direct evidence and considering the 

available inferences, the Court determines that District 5 further violates Article III, Section 20 

because it was drawn with the intent to favor the Republican Party and the incumbent.   

251. As a result of the constitutional invalidity of District 5, the surrounding districts, 

including Districts 3, 4, 6, 7, 9, 10, 11, 12, 15, and 17, must be redrawn. 

(2) District 10 

a. Objective Data and Development of District 10 in the 2012 

Redistricting Process 

 

252. District 10 contains an appendage resembling a bicep that reaches up into 

downtown Orlando and Winter Park.  The appendage was present in the Senate’s proposed maps 

throughout the 2012 Redistricting Process, but was not present in any of the House’s draft maps 

until the non-public meetings in late January 2012.   

253. The appendage is visually non-compact and reduced the Reock score of District 

10 from 0.42 in H000C9043 to 0.39 in the enacted map. The appendage benefitted the incumbent 

Representative Webster by returning to District 10 territory that was part of his benchmark 

District 8 and improved the Republican performance of District 10 in two out of the three 

elections relied upon by the Florida Supreme Court in Apportionment I.  In the version of District 

10 in H000C9043, Alex Sink (D) would have taken 44.9% of the two-party vote in the 2010 

gubernatorial election, Barack Obama (D) would have received 48.0% of the two-party vote in 

the 2008 presidential election, and Jim Davis (D) would have received 39.0% of the two-party 

vote in the 2006 gubernatorial election.  In the enacted version of District 10, Alex Sink (D) 
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would have received 45.6% of the two-party vote in the 2010 gubernatorial election, Barack 

Obama (D) would have received 47.6% of the two-party vote in the 2008 presidential election, 

and Jim Davis (D) would have received 38.9% of the two-party vote in the 2006 gubernatorial 

election.  In addition, the change lowered the number of registered Democrats in District 10 from 

37.2% in H000C9043 to 36.8% in H000C9047 based on 2010 general election data. 

254. According to the testimony presented at trial, the appendage in District 10 was a 

by-product of Legislative Defendants’ decision to raise the Hispanic VAP of District 9 over 40% 

at the request of the Senate in the non-public meetings.  The Senate did not perform a functional 

analysis to support this request.  Every map proposed by the House before the non-public 

meetings at the end of the 2012 Redistricting Process contained a Hispanic VAP under 40% in 

District 9.  House staff determined based on their functional analysis that the House’s 

configurations of District 9 with a Hispanic VAP under 40% were lawful and compliant with 

state and federal law.  (Rough Trial Tr., 5/22/14 (Kelly), 145:15-23, 184:17-185:10, 187:6-15.)   

255.  The Florida Supreme Court invalidated a similar “odd-shaped appendage” 

reaching into roughly the same territory in initial Senate District 10 based, in part, on the lack of 

a functional analysis to support alleged minority protection in surrounding districts.  

Apportionment I, 83 So. 3d at 670-71. 

b. Expert Testimony of Dr. Ansolabehere 

256. Dr. Ansolabehere also testified that the changes that were made to District 9 

during the closed-door meetings between the House and the Senate that altered the boundaries of 

that district primarily by moving 80,000 voting age people out of District 10 into District 9, 

while moving 71,000 voting age people out of District 9 to District 10.  (Rough Trial Tr., 

5/28/14, Pt. 1 (Ansolabehere), 105:9-108:8.)  Dr. Ansolabehere testified that these changes were 
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not necessary to make District 9 a minority-performing district, because without them District 9 

was already a minority-performing district, and the populations that were shifted were majority 

white populations.  (Rough Trial Tr., 5/28/14, Pt. 1 (Ansolabehere), 106:9-107:4, 111:7-13, 

112:9-15.)  Defendants offered no evidence to rebut this testimony, nor was any functional 

analysis done by the Senate that would justify these changes to protect minority voting rights. 

257. Dr. Ansolabehere opined that the only explanation for the change to Districts 9 

and 10 was for political benefit.  As a result of these last-minute population swaps, the decrease 

in Democratic registration and corresponding increase in Democratic registration in the already 

comfortably Democratic District 9 were of significant benefit for a competitive district such as 

District 10.  (Rough Trial Tr., 5/28/14, Pt. 1 (Ansolabehere), 107:5-109:3; Tr. Ex. RP 18.) 

c. Conclusion Regarding District 10 

258. The configuration of District 10 is not justified by the minority protection 

requirements of Article III, Section 20 or the VRA or any other factor. 

259. No witness has testified, and no party has shown, that an increase in the Hispanic 

VAP of District 9 to 41.4% was necessary to prevent retrogression or that such an increase had 

any impact on Hispanics’ ability to elect their preferred candidate of choice in District 9. 

260. Because the Senate did not conduct a functional analysis to support its request to 

increase the Hispanic VAP of District 9, it appears that selection of a 40% Hispanic VAP 

threshold was arbitrary.  Accordingly, District 10’s deviation from the constitutional requirement 

of compactness is not justified by any alleged need to avoid retrogression in District 9. 

261. After considering and weighing the objective evidence and the expert testimony 

offered by the parties, the Court finds that District 10 violates Article III, Section 20 because it is 

not compact.  Because there is no legitimate minority protection or other tier-one justification for 



CASE NO.: 2012-CA-00412 

CASE NO.: 2012-CA-00490 

 

 
86 

 

the appendage in District 10, Legislative Defendants’ deviation from compactness provides 

circumstantial evidence of improper intent.   

262. After weighing the circumstantial and direct evidence and considering the 

available inferences, the Court determines that District 10 further violates Article III, Section 20 

because it was drawn with the intent to favor the Republican Party and the incumbent. 

(3) Districts 13 and 14 

a. Objective Data and Development of Districts 13 and 14 in the 2012 

Redistricting Process 

 

263. District 14 crosses Tampa Bay and splits Pinellas County and St. Petersburg to 

move African-American population from District 13 into District 14.  

264. Legislative Defendants claim that crossing Tampa Bay and dividing Pinellas 

County and St. Petersburg was necessary to avoid retrogression in District 14.  To support their 

claim, Legislative Defendants cite a Department of Justice (“DOJ”) preclearance denial relating 

to a lower population state Senate district in 1992.   

265. In H000C9043, District 14 had a combined Black and Hispanic VAP of 47.0%.
8
  

The House determined that this combined Black and Hispanic VAP complied with state and 

federal minority protection requirements based on its functional analysis.  In the non-public 

meetings at the conclusion of the 2012 Redistricting Process, Legislative Defendants decided to 

increase the minority VAP of District 14 by a few percentage points to correspond with the 

Senate configuration, and the enacted version of District 14 in H000C9047 ultimately had a 

combined Black and Hispanic VAP of 49.6%.  (Rough Trial Tr., 5/22/14 (Kelly), 174:7-175:2, 

                                                        
8
 The combined African-American and Hispanic VAP figure is less than the raw sum of the Black VAP and 

Hispanic VAP figure because of the presence of Black Hispanics.  To avoid double-counting Black Hispanics, the 

Court has reduced the combined figures by the amounts in the column labelled “Hisp. Blk. VAP” in Joint Exhibit 1.  
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criteria by eliminating the splits of St. Petersburg and Pinellas County while still maintaining 

District 14 as a district in which African Americans and Hispanics would be able to elect the 

candidates of their choice.  (Rough Trial Tr., 5/28/14, Pt. 2 (Ansolabehere), 5/28/14, 31:1-14.) 

d. Conclusion Regarding Districts 13 and 14 

269. The configuration of Districts 13 and 14 is not justified by the minority protection 

requirements of Article III, Section 20 or the VRA. 

270. The Court finds that the 1992 preclearance denial is not probative because it dealt 

with a state Senate, not congressional, district and is remote in time.  In addition, the 

preclearance denial reflected a DOJ policy of maximizing majority-minority districts that has 

since been held unconstitutional.  See, e.g., Miller v. Johnson, 515 U.S. 900, 925 (1995) (“In 

utilizing § 5 to require States to create majority-minority districts wherever possible, the 

Department of Justice expanded its authority under the statute beyond what Congress intended 

and we have upheld.”).  Further, federal courts created and later reapproved congressional 

districts in the region that did not cross Tampa Bay.  See DeGrandy v. Wetherell, 794 F. Supp. 

1076 (N.D. Fla. 1992); Johnson v. Mortham, 1996 WL 297280, at*1 (N.D. Fla. May 31, 1996).   

271. The Romo Maps show that Districts 13 and 14 can be drawn with more respect 

for political and geographical boundaries without diminishing minorities’ ability to elect their 

preferred candidates of choice. 

272. After considering and weighing the objective evidence, the alternative district 

configurations in the Romo Maps, and the expert testimony offered by the parties, the Court 

finds that Districts 13 and 14 violate Article III, Section 20 because they do not respect political 

and geographical boundaries when feasible to do so.  Because there is no legitimate minority 

protection or other tier-one justification for crossing Tampa Bay and dividing Pinellas County 
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and St. Petersburg, Legislative Defendants’ deviation from the requirement of respect for 

political and geographical boundaries provides circumstantial evidence of improper intent. 

273. After weighing the circumstantial and direct evidence and considering the 

available inferences, the Court determines that Districts 13 and 14 further violate Article III, 

Section 20 because they were drawn with the intent to favor the Republican Party and the 

incumbent. 

(4) Districts 21 and 22 

a. Objective Data and Development of Districts 21 and 22 in the 2012 

Redistricting Process 

 

274. The House prepared a draft map with an alternate configuration of Districts 21 

and 22 in an east-west, rather than north-south configuration.  (CP Ex. 905.)  Kelly provided 

undisputed testimony that the east-west configuration was more compact than the versions in the 

2012 Congressional Plan, split fewer cities, and divided Broward County fewer times by keeping 

District 21 wholly within Palm Beach County.  (Rough Trial Tr., 5/22/14 (Kelly), 165:20-168:7.)  

Kelly also conceded that these changes could be accomplished without affecting minority voting 

strength in neighboring District 20.  (Rough Trial Tr., 5/22/14 (Kelly), 168:8-13.) 

275. During the non-public meetings at the conclusion of the redistricting process, the 

Senate rejected the proposed alternative configuration of Districts 21 and 22 without explanation.  

(Rough Trial Tr., 5/22/14 (Kelly), 168:17-169:13.)  Legislative Defendants offered no reasonable 

explanation at trial for their decision not to adopt the east-west configuration of Districts 21 and 

22.  

b. Conclusion Regarding Districts 21 and 22 

276. Based on the admitted availability of a superior configuration of Districts 21 and 

22 that would not adversely affect any tier-one criteria, the Court finds that Districts 21 and 22 
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violate Article III, Section 20 because they are not compact and do not respect political 

boundaries when feasible to do so.   

(5) District 25 

a. Objective Data and Development of District 25 in the 2012 

Redistricting Process 

 

277. In H000C9043, District 25 included nearly all of Hendry County, with only a 

small portion remaining in District 20.  At the non-public meetings at the conclusion of the 2012 

Redistricting Process, the Senate requested that additional parts of Hendry County be moved 

from District 25 to District 20.  The Senate based this request on unspecified Section 5 concerns, 

(see ¶ 93(c), supra), but the Senate did not perform a functional analysis that would determine 

whether including a greater portion of Hendry County in District 20 was necessary to avoid 

retrogression.  As with the other districts, the House determined that its proposed versions of 

District 20 without the increased portion of Hendry County were lawful and compliant.  (See ¶ 

16, supra.)  The Legislature has not presented evidence, and no party has shown, that including a 

greater portion of Hendry County within District 20 was necessary for any legitimate minority 

protection reason. 

278. Moving a portion of Hendry County from District 25 to District 20 reduced the 

Black VAP of District 20 from 50.2% In H000C9043 to 50.1% in H000C9047.    The versions of 

Districts 20 and 25 in H000C9047 are visually less compact than the versions of Districts 20 and 

25 in H000C9043 and carry lower Reock scores of 0.48 (District 20) and 0.40 (District 25), as 

compared with 0.49 (District 20) and 0.47 (District 25) in H000C9043.  The change also 

increased the Republican performance of District 25.  In the version of District 25 in 

H000C9043, Alex Sink (D) would have received 42.2% of the two-party vote in the 2010 

gubernatorial election, Barack Obama (D) would have received 46.3% of the two-party vote in 
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the 2008 presidential election, and Jim Davis (D) would have received 38.5% of the two-party 

vote in the 2006 gubernatorial election.  In the enacted version of District 25, Alex Sink (D) 

would have received 41.6% of the two-party vote in the 2010 gubernatorial election, Barack 

Obama (D) would have received 45.8% of the two-party vote in the 2008 presidential election, 

and Jim Davis (D) would have received 38.0% of the two-party vote in the 2006 gubernatorial 

election.  In addition, the change lowered the number of registered Democrats in District 25 from 

32.9% in H000C9043 to 32.4% in H000C9047 based on 2010 general election data. 

b. Alternative Configuration in Romo Maps 

279. The Romo Maps both contain a Proposed District 25 that keeps Hendry County 

whole.  Proposed District 20 has a Reock score of 0.49, and Proposed District 25 has a Reock 

score of 0.42, both improvements as compared with the 2012 Congressional Plan. 

280. Because of this change, Proposed District 20 in the Romo Maps becomes a 

majority-minority district on a CVAP basis with a Black CVAP of 50.2%, while the Black 

CVAP in District 20 in H000C9047 is only 47.4%.  (RP Ex. 6.) 

c. Expert Testimony of Dr. Ansolabehere 

281. Dr. Ansolabehere testified that the 2012 Congressional Plan unnecessarily splits 

Hendry County in South Florida between CDs 20 and 25, without any minority voting rights 

justification for this change.  (Rough Trial Tr., 5/28/14, Pt. 2 (Ansolabehere), 32:8-12, 32:25-

34:2.) 

282. Dr. Ansolabehere opined that both Proposed District 20 and Proposed District 25 

do not result in a diminishment in the ability of minorities to elect their preferred candidates of 

choice.   (Rough Trial Tr., 5/28/14, Pt. 2 (Ansolabehere), 28:4-10, 32:8-35:2.) 
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283. Through the Romo Maps, Dr. Ansolabehere demonstrated the adverse effects that 

the Legislature’s decision to split Hendry County had on compliance with tier-one and tier-two 

criteria.  The Romo maps show that by eliminating the split, the Legislature could have created a 

majority African-American district on a CVAP basis in District 20, preserved District 25 as a 

majority Hispanic district, and reduced the number of county splits in the map.  (Rough Trial Tr., 

5/28/14, Pt. 2 (Ansolabehere), 32:8-34:2; RP Ex. 8, 9.) 

d. Expert Testimony of Dr. Moreno 

284. Dr. Dario Moreno testified on behalf of Legislative Defendants, providing 

opinions about whether Hispanics would be able to elect the candidates of their choice in the 

south Florida districts of the Romo Maps.  As with other experts presented by Legislative 

Defendants and the NAACP, Dr. Moreno worked for the Legislature during the 2012 

Redistricting Process to assist with the 2012 Congressional Plan.  After working for the 

Legislature during the redistricting process, Dr. Moreno was retained by Legislative Defendants 

as a paid expert.  (Rough Trial Tr., 5/30/14 Pt. 2 (Moreno), 51:7-52:5.) 

285. Dr. Moreno did not rebut Dr. Ansolabehere’s testimony that Proposed District 25 

in the Romo Maps is a district in which Hispanics would be able to elect the candidates of their 

choice.  Dr. Moreno acknowledged unequivocally that Hispanics would be able to elect the 

candidates of their choice in Proposed District 25.  (Rough Trial Tr., 5/30/14 Pt. 2 (Moreno), 

65:6-14.)   

e. Conclusion Regarding District 25 

286. The configuration of District 25 is not justified by the minority protection 

requirements of Article III, Section 20 or the VRA or any other factor. 
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287. The Romo Maps show that District 25 can be drawn more compactly and without 

dividing Hendry County and at the same time avoid diminishing African Americans’ ability to 

elect their preferred candidates of choice. 

288. After considering and weighing the objective evidence, the alternative district 

configurations in the Romo Maps, and the expert testimony offered by the parties, the Court 

finds that District 25 violates Article III, Section 20 because it is not compact and does not 

respect political boundaries when feasible to do so.  Because there is no legitimate minority 

protection or other tier-one justification for dividing Hendry County and rendering Districts 20 

and 25 less compact, Legislative Defendants’ deviation from tier-two requirements provides 

circumstantial evidence of improper intent. 

289. After weighing the circumstantial and direct evidence and considering the 

available inferences, the Court determines that District 25 further violates Article III, Section 20 

because it was drawn with the intent to favor the Republican Party. 

(6) Districts 26 and 27 

a. Objective Data and Development of Districts 26 and 27 in the 2012 

Redistricting Process 

 

290. Districts 26 and 27 in the 2012 Congressional Plan divide the city of Homestead 

in half.  The configuration of Districts 26 and 27 in the 2012 Congressional Plan is based on the 

House’s proposed maps, while the Senate’s proposed maps kept Homestead whole. 

291. Poreda did not provide a clear explanation of why the House decided to divide 

Homestead.  He first testified that keeping Homestead whole did not create a concern about 

adversely affecting the ability to elect and then suggested that dividing Homestead might 

“slightly affect the ability to elect . . . and also affect the visual compactness of that area,” and 







CASE NO.: 2012-CA-00412 

CASE NO.: 2012-CA-00490 

 

 
96 

 

more than 50% Hispanic registration.  (Rough Trial Tr., Pt. 2, 5/30/14 (Moreno), 67:3-69:21.)  

Second, Dr. Moreno did not conduct a racial polarized voting analysis to measure the extent to 

which African Americans and Hispanics vote cohesively in the area of Proposed District 26 and 

thus did not account for cohesive African American voting that would further ensure that 

Hispanics would be able to elect their preferred candidates.  (Rough Trial Tr., Pt. 2, 5/30/14 

(Moreno), 60:13-61:3.)  Third, Dr. Moreno concluded that under Proposed District 26, the 

Hispanic-preferred candidate would have won the 2012 Congressional election.  (Rough Trial 

Tr., Pt. 2, 5/30/14 (Moreno), 78:17-25.) 

e. Conclusion Regarding Districts 26 and 27 

298. The configuration of Districts 26 and 27 is not justified by the minority protection 

requirements of Article III, Section 20 or the VRA or any other factor. 

299. The Romo Maps show that Districts 26 and 27 can be drawn in a way that does 

not divide Homestead and improves the compactness of the area, while also complying with the 

minority protection requirements of Article III, Section 20 and the VRA. 

300. After considering and weighing the objective evidence, the alternative district 

configurations in the Romo Maps, and the expert testimony offered by the parties, the Court 

finds that District 26 violates Article III, Section 20 because it is does not respect the municipal 

boundary of Homestead when feasible to do so and that District 27 violates Article III, Section 

20 because it is not compact and does not respect the municipal boundary of Homestead when 

feasible to do so.  Because there is no legitimate minority protection or other tier-one 

justification for dividing the city of Homestead and reducing the compactness of District 27, 

Legislative Defendants’ deviation from the tier-two requirements provides circumstantial 

evidence of improper intent. 
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301. After weighing the circumstantial and direct evidence and considering the 

available inferences, the Court determines that Districts 26 and 27 violate Article III, Section 20 

because they were drawn with the intent to favor the Republican Party. 

V. LEGISLATIVE DEFENDANTS’ AFFIRMATIVE DEFENSES 

302. Legislative Defendants have raised three affirmative defenses. 

303. First, Legislative Defendants argue that the Court lacks subject matter jurisdiction 

to provide a remedy under Article I, Section 4 of the United States Constitution (the “Elections 

Clause”). 

304. The Court rejects Legislative Defendants’ jurisdictional defense and holds that it 

has subject matter jurisdiction to provide an effective remedy in this case.  See, e.g., 

Apportionment IV, 132 So. 3d at 140 (emphasizing, in the congressional redistricting context, 

“the need for judicial review of fact-intensive claims” at the trial court level); Fla. House of 

Reps. v. League of Women Voters of Fla., 118 So. 3d 198, 207 (Fla. 2013) (holding that “the 

circuit court has subject matter jurisdiction to adjudicate” legislative redistricting claims); see 

also art. V, § 5(b), Fla. Const. (jurisdiction of circuit courts); § 86.011, Fla. Stat. (jurisdiction to 

issue declaratory relief); § 26.012(3), Fla. Stat. (jurisdiction to issue injunctive relief).  

305. Second, the Legislative Defendants argued that Article III, Section 20 is 

inconsistent with, and violates, the Elections Clause. 

306. The Court rejects Legislative Defendants’ Elections Clause defense for two 

reasons.  As an initial matter, the House, a defendant in this case, made an identical argument in 

earlier federal court litigation challenging the constitutionality of Article III, Section 20 under the 

Elections Clause.  See Brown v. Sec’y of State of Fla., 668 F.3d 1271 (11th Cir. 2012).  The 

Eleventh Circuit squarely rejected that argument.  See id. at 1281.  Thus, under the doctrines of 
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res judicata and collateral estoppel, neither the House nor the other Legislative Defendants (who 

have expressly adopted the House’s argument in Brown, see Leg. Parties’ Answers and 

Objections to the LOWV Pls.’ Third Set of Interrogatories to Defs. at 3-4), may relitigate the 

issue here.  See State v. McBride, 848 So. 2d 287, 290 (Fla. 2003); Youngblood v. Taylor, 89 So. 

2d 503, 505 (Fla. 1956).   

307. Moreover, even if the Legislative Defendants could relitigate that issue, this Court 

would accord significant weight to the Eleventh Circuit’s Brown decision and find that it 

correctly interprets and applies federal law.  See Wylie v. Inv. Mgmt. & Research Inc., 629 So. 2d 

898, 900 (Fla. 4th DCA 1993) (in the absence of a controlling U.S. Supreme Court decision, 

Florida courts should “accord unusual weight to a decision . . . of the federal circuit in which the 

state is located” to ensure “that the issue will be uniformly decided by both federal and state 

courts in the geographic area,” thereby “discouraging forum shopping”).  Accordingly, for the 

reasons stated in the Brown decision, Article III, Section 20 does not violate the Elections 

Clause.    

308. Third, the Legislative Defendants argued that Plaintiffs’ requested relief would 

violate Section 2 of the VRA and was therefore preempted by federal law. 

309. The Court rejects that defense because it cannot be squared with controlling 

precedent from the Florida Supreme Court.  In Apportionment I, the Florida Supreme Court 

made clear that there is no conflict between Article III, Section 20 and the VRA. To the contrary, 

Article III, Section 20 incorporates Sections 2 and 5 of the VRA and imposes virtually identical 

standards.  See Apportionment I, 83 So. 3d at 619 (explaining that the minority-protection 

provisions in Article III, Section 20 “‘follow[] almost verbatim the requirements embodied in the 

[Federal] Voting Rights Act’ ”) (quoting Brown, 668 F.3d at 1280); id. at 620 (“Moreover, all 



CASE NO.: 2012-CA-00412 

CASE NO.: 2012-CA-00490 

 

 
99 

 

parties to this proceeding agree that Florida’s constitutional provision now embraces the 

principles enumerated in Sections 2 and 5 of the VRA.”). 

310. This affirmative defense may be a roundabout way of arguing that the Legislature 

was required to engage in race-based redistricting to avoid liability under Section 2 of the VRA, 

and that compelling the Legislature to draw districts differently would invite litigation under 

Section 2.  The Court rejects that construction of the affirmative defense as well.   

311. As explained above, no plaintiff can bring a Section 2 claim unless the three so-

called Gingles preconditions are present: “(1) a minority population is sufficiently large and 

geographically compact to constitute a majority in a single-member district; (2) the minority 

population is politically cohesive; and (3) the majority population votes sufficiently as a bloc to 

enable it . . . usually to defeat the minority’s preferred candidate.”  Apportionment I, 83 So. 3d at 

622 (internal quotation marks and citation omitted). 

312. At trial, Legislative Defendants failed to offer evidence showing that their 

configuration of any particular district was necessary to avoid Section 2 liability. See id. at 626-

27 (“If the Legislature is utilizing its interest in protecting minority voting strength as a shield, 

this Court must be able to undertake a review of the validity of that reason. . . . To hold otherwise 

would run the risk of permitting the Legislature to engage in racial gerrymandering to avoid 

diminishment.”).  It follows that Legislative Defendants cannot rely on a purported conflict with 

Section 2 to justify the challenged districts. 

313. In sum, for the reasons stated above, the Court rejects all of the Legislative 

Defendants’ affirmative defenses. 
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VI. REMEDY 

314. “Judicial relief becomes appropriate . . . when a legislature fails to reapportion 

according to federal and state constitutional requisites.”  Id. at 606 (citation and internal 

quotation marks omitted).  

315. This Court has the “duty, given to it by the citizens of Florida, to enforce 

adherence to the constitutional requirements and to declare a redistricting plan that does not 

comply with those standards constitutionally invalid.”  Id. at 607.  

316. An injunction is the appropriate enforcement mechanism in a redistricting case 

because elections conducted under an unconstitutional redistricting plan cause irreparable harm. 

See, e.g., Johnson v. Miller, 929 F. Supp. 1529, 1560 (S.D. Ga. 1996).  This is because the right 

to vote is “the very bedrock of our democracy.”  Apportionment I, 83 So. 3d at 600; see also 

Apportionment IV, 132 So. 3d at 147-48 (recognizing that the claims raised in this case “seek[] to 

protect the essential right of our citizens to have a fair opportunity to select those who will 

represent them”) (citation omitted).  The loss of this fundamental right cannot be compensated 

through monetary damages. 

317. For the reasons stated herein, the Court declares the 2012 Congressional Plan 

invalid and enjoins its further use for congressional elections.  To determine what further 

remedial actions should be taken, the Court will convene a status conference at the earliest 

available opportunity. 

THEREFORE, it is ORDERED AND ADJUDGED that: 

(1) partial final judgment is hereby entered in favor of Plaintiffs; 

(2) the 2012 Congressional Plan is declared constitutionally invalid in its entirety; 
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(3) independent of the invalidity of the entire 2012 Congressional Plan, District 5, 

District 10, District 13, District 14, District 21, District 22, District 25, District 26, 

and District 27 in the 2012 Congressional Plan are constitutionally invalid; 

(4) Defendants are enjoined from conducting further congressional elections under the 

2012 Congressional Plan; and 

(5) a status conference shall be convened at the earliest opportunity to determine what 

further remedial actions should be taken. 

 

DONE AND ORDERED this ___ day of __________, 2014. 

 

       ____________________________________ 

       Terry P. Lewis 

       Circuit Judge 
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