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MEMORANDUM 
 

TO: The Honorable Will Weatherford, Speaker of the House 

The Honorable Don Gaetz, Senate President 

 

FROM: Daniel E. Nordby, House General Counsel 

George T. Levesque, Senate General Counsel 

 

DATE: January 08, 2014 

SUBJECT: Constitutional Residency Requirements for Members of the Florida Legislature  

 

The Florida Constitution requires every member of the Florida Legislature to be an 

elector and resident of the district from which he or she is elected and appoints each house of the 

Legislature as the sole judge of its members’ qualifications. Yet neither the Florida House of 

Representatives nor the Florida Senate has historically developed a clear set of principles to 

evaluate the residency of its members in the event of a properly-filed challenge. 

 

This memorandum reviews the exclusive authority of each house of the Legislature to 

serve as the sole judge of its members’ qualifications, provides an interpretation of the Florida 

Constitution’s residency requirement for members of the Legislature, and recommends specific 

standards that the House of Representatives and Senate may wish to consider in assessing the 

residency of their members.   

 

I. EACH HOUSE OF THE LEGISLATURE SERVES AS THE SOLE JUDGE OF 

ITS MEMBERS’ QUALIFICATIONS 

 

Under the Florida Constitution, each house of the Legislature serves as “the sole judge of 

the qualifications, elections, and returns of its members.” See Art. III, § 2, Fla. Const. Because 

this power is committed exclusively to the legislative branch, the Florida Supreme Court has 

held that the judicial branch has no authority to inquire into a legislator’s qualifications to hold 

office. See McPherson v. Flynn, 397 So. 2d 665, 668 (Fla. 1981) (noting that “[t]he constitution 

grants the sole power to judge these qualifications to the legislature in unequivocal terms. The 

courts of this state, therefore, have no jurisdiction to determine these constitutional 

qualifications”); English v. Bryant, 152 So. 2d 167 (Fla. 1963) (dismissing, on jurisdictional 

grounds, petition for writ of mandamus challenging a sitting legislator’s right to hold office).  
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The exclusive authority of each chamber of the Legislature to judge the qualifications of 

its members necessarily means that there are no judicial opinions expressly interpreting and 

applying Article III, section 15(c), of the Florida Constitution—the Legislative Qualifications 

Clause. When construing this provision, it is nonetheless useful for the Legislature to review the 

interpretations and opinions of this state’s courts and administrative agencies tasked with making 

determinations of elector and residency status in other contexts. 

 

II. OVERVIEW OF LEGISLATIVE QUALIFICATIONS CLAUSE 

 

The Legislative Qualifications Clause of the Florida Constitution requires each legislator 

to be “at least twenty-one years of age, an elector and resident of the district from which elected 

and . . . have resided in the state for a period of two years prior to election.” See Art. III, § 15(c), 

Fla. Const. (emphasis added). A member must satisfy these constitutional qualifications at the 

time he or she assumes office. Traditionally, the office of a state legislator has been viewed as 

being filled on Election Day, not at a later time such as when the results are certified or the oath 

of office is taken. See Art. III, § 15(d), Fla. Const. (stating that members of the Legislature take 

office “upon election”); Fla. Div. Elect. Op. 10-09 (noting that the constitutional provision is 

“routinely understood” to require successful candidates for the Legislature to satisfy the 

residency requirement and assume office on the day of the election). In a similar manner, the 

Florida Constitution does not require residency within the district at any time before a legislator 

is elected to office. See Op. Att’y Gen. Fla. 72-224 (1972) (noting that the Florida Constitution 

imposes qualifications upon legislators, not candidates for legislative office). 

 

Because the minimum age qualification requires no explanation, this memorandum 

addresses the second constitutional requirement within the Legislative Qualifications Clause. A 

legislator must be both “an elector” and a “resident” of the district from which he or she is 

elected. The constitutional term “elector” is specifically defined as a citizen of the United States 

who is at least eighteen years of age, a permanent resident of the state, and who is registered to 

vote as provided by law. See Art. VI, § 2, Fla. Const. See also § 97.041, Fla. Stat. (establishing 

statutory qualifications to become a registered voter, including requirement that the registrant be 

a legal resident of the county in which the person seeks to be registered).
1
 The term “resident” is 

not defined by the Florida Constitution. 

 

A. Two Potential Interpretations of the Residency Requirement 

 

Legal determinations based on residency are common throughout many areas of the law. 

The term “residence” has generally acquired two distinct legal meanings depending on the 

context in which it is used. The fundamental choice for the Legislature in its efforts to develop a 

                                                 
1
 In a letter dated August 30, 2013, the Florida Department of State verified that each member of 

the Florida Legislature was registered to vote at an address within the district that he or she 

represents. 
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set of principles to evaluate the residency of its members is between these two alternative 

interpretations of the constitutional term “resident.” 

 

Under the first possible interpretation of residency, “any place of abode or dwelling place 

constitutes a ‘residence,’ however temporary it may be…” Robinson v. Fix, 151 So. 512 (Fla. 

1933) (internal quotations omitted); see also Black’s Law Dictionary (defining “residence” as a 

“bodily presence as an inhabitant in a given place”). This concept of residency is generally 

disconnected from the personal rights, duties, and obligations that may be connected to a 

particular location and does not depend on the permanent, temporary or transient nature of one’s 

presence at the location. Minick v. Minick, 149 So. 483, 488 (Fla. 1933). 

 

The second interpretation of “resident” incorporates the concept of “legal residence.” In 

contrast to temporary or intermittent residence, “ ‘legal residence’ or ‘domicile’ means a 

residence at a particular place, accompanied with positive or presumptive proof of an intention to 

remain there for an unlimited time.” Bloomfield v. City of St. Petersburg Beach, 82 So. 2d 364, 

368 (Fla. 1955) (quoting Wade v. Wade, 113 So. 374, 375 (Fla. 1927)). The term refers to the 

place where an individual has “his true, fixed, permanent home and principal establishment, and 

to which, whenever he is absent, he has the intention of returning.” Minick, 149 So. at 487. 

Stated in common terms, legal residence or domicile is most synonymous with one’s permanent 

“home.” Thus, while one may have multiple “abodes” or “residences” at the same time, one can 

have only one domicile or “legal residence.” Id. 

B. The Legislative Qualifications Clause is Best Understood to Require Legal 

Residency 

As explained below, the term “resident” in the Legislative Qualifications Clause is best 

understood to require “legal residence” or “domicile” in the district from which a legislator is 

elected, rather than merely temporary or intermittent residency within the district. The courts 

have often required a showing of “legal residency” to effectuate the intent of statutory residency 

requirements. Where a statute prescribes residence as a qualification for the enjoyment of a 

privilege, or the exercise of a franchise, or when the terms are used in connection with subjects 

of domestic policy, “domicile” and “residence” have been deemed to be equivalent and 

interchangeable terms. Minick, 149 So. at 488. As observed by the Florida Supreme Court almost 

a century ago, “the rule is well settled that the terms ‘residence,’ ‘residing,’ or equivalent terms, 

when used in statutes, or actions, or suits relating to taxation, right of suffrage, divorce, 

limitations of actions, and the like, are used in the sense of ‘legal residence’; that is to say, the 

place of domicile or permanent abode, as distinguished from temporary residence.” Herron v. 

Passailaigue, 110 So. 539, 543 (Fla. 1926). See also § 97.041, Fla. Stat. (providing that a person 

may become a registered voter only if that person is, inter alia, “a legal resident of the county in 

which the person seeks to be registered”). 

Courts have adopted a “legal residence” or “domicile” standard in evaluating residency 

qualifications for other public officers, even where the statutory or constitutional provision at 
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issue does not make explicit reference to domicile. See, e.g., Perez v. Marti, 770 So. 2d 284, 289 

(Fla. 3d DCA 2000) (applying “legal residence” standard to statutory requirement that school 

board member be “a resident of the school board residence area”); Walker v. Harris, 398 So. 2d 

955, 957 (Fla. 4th DCA 1981) (applying “domicile or legal residence” standard to city charter 

provision requiring city commissioners to “reside” in borough represented). 

In Miller v. Gross, the Fourth District Court of Appeal interpreted the constitutional 

residency requirement of the judicial qualifications clause to require a showing of domicile. 788 

So. 2d 256 (Fla. 4th DCA 2000) (disapproved of on other grounds by Miller v. Mendez, 804 So. 

2d 1243 (Fla. 2001) (finding judge must be a resident of jurisdiction at the time of taking office, 

not at the time of qualification as a candidate)). Citing the Supreme Court’s opinions in 

Bloomfield and Minick, the Gross court stated that the phrase “resides in the territorial 

jurisdiction of the court” was “one of those instances where residence—or rather, one of its 

derivatives—is really synonymous with domicile.” Gross, 788 So. 2d at 258 (emphasis in 

original). 

Finally, although it is not a judicial opinion, the Office of the Attorney General has issued 

an advisory opinion regarding the qualification requirements for legislative office. See Op. Att’y. 

Gen. Fla. 72-224 (1972). Although much of the opinion addresses statutory requirements that 

have since been repealed, the opinion clearly adopts a “legal residence” interpretation of the 

Legislative Qualifications Clause. See id. at 3 (defining resident as “one who lives in a place with 

no present intent of moving therefrom”).  

III. ESTABLISHING LEGAL RESIDENCY 

 

No single fact may be relied upon to conclusively demonstrate legal residency. Instead, 

the determination of a person’s legal residence “will usually depend on a variety of acts or 

declarations all of which must be weighed in the particular case.” Bloomfield, 82 So. 2d at 369. 

The ultimate question is whether the facts, viewed as a whole, demonstrate that a particular 

location is the place in which: 

 

an individual has set up his household goods and made the chief 

seat of his affairs and interests, from which, without some special 

avocation, he has no intention of departing; from which, when he 

has departed, he is considered to be away from home, and to 

which, when he has returned, he is considered to have returned 

home. 

 

Id. at 368. 

 

Establishing a new legal residence requires both: (1) a good faith intention to make the 

location one’s new legal residence; and (2) an actual removal from a previous residence 

evidenced by positive overt acts. Id. A mere intent to acquire a new domicile, without actual 
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movement, is ineffective. Id. Although the best proof of one’s residence may be where one “says 

it is,” bona fide acts demonstrating such intent are “highly significant” factors. Ogden v. Ogden, 

33 So. 2d 870, 873 (Fla. 1940) (overruled in part on other grounds, Pawley v. Pawley, 46 So. 2d 

464 (Fla. 1950)). 

 

Should the House or Senate choose to adopt a “legal residence” or “domicile” standard to 

assess the qualifications of its members, the following factors drawn from the relevant case law 

may be useful when weighed in the totality of the circumstances:  

 

 where one claims to reside as reflected in statements to others or in official documents;
 
 

 the abandonment of a prior legal residence as evidenced by moving or selling a prior 

legal residence; 

 the abandonment of rights and privileges associated with a previous legal residence; 

 where one has registered as a voter; 

 where one claims a legal residence for a homestead exemption;  

 where one claims a legal residence for a driver's license or other government privilege or 

benefit; 

 transferring one’s bank accounts to where one maintains a legal residence;  

 where one’s spouse and minor children maintain a legal residence, work, and attend 

school; 

 where one receives mail and correspondence; 

 where one customarily resides; 

 where one conducts business affairs;  

 where one rents or leases property; and   

 where one plans the construction of a new legal residence.  

 

These examples are not intended to be exhaustive, but indicate the type of information that may 

be useful in assessing the location of a person’s legal residence.   

 

IV. CONCLUSION 

 

Each house of the Florida Legislature is the sole judge of its members’ qualifications. 

The constitutional requirement that each legislator be a “resident of the district from which 

elected” is best understood as a requirement of “legal residence” or “domicile” at the time of 

election. The legal residency standard requires residence at a particular place, accompanied with 

positive or presumptive proof of an intention to remain there for an unlimited time. No single 

factor is dispositive in determining a person’s legal residence. Instead, all relevant factors should 

be assessed in the totality of the circumstances.    

 

 


