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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

THE SEMINOLE TRIBE OF FLORIDA,  

 

 Petitioner,      Case No: 

v.         

 

DEPARTMENT OF ENVIRONMENTAL  

PROTECTION and FLORIDA  

ENVIRONMENTAL  

REGULATION COMMISSION, 

 

 Respondents. 

_____________________________________/ 

 

PETITION FOR ADMINISTRATIVE DETERMINATION 

OF INVALIDITY OF PROPOSED RULE REVISIONS 

 

Petitioner, Seminole Tribe of Florida, pursuant to Sections 120.52(8), 120.56(1) and (2), 

Florida Statutes (“Fla. Stat.”), and Rule 28.106-201, Florida Administrative Code (“F.A.C.”), file 

this Petition for Administrative Determination of Invalidity of Proposed Rule Revisions. 

This Petition is a challenge to specific portions of newly proposed Rule 62-302.530, F.A.C., as 

published by FDEP on June 30, 2016, and as approved by the Environmental Regulation 

Commission (“ERC”) on July 26, 2016 (the “Proposed Rule”). The rule proposes to set human 

health-based criteria for surface water bodies throughout the State of Florida.  Petitioners contend 

that these criteria constitute an invalid exercise of delegated legislative authority and in support 

state as follows: 

 I. The Parties 

1. The affected agency is the Florida Department of Environmental Protection 

(“FDEP”), whose address is 3900 Commonwealth Boulevard, Tallahassee, Florida 32399-3000. 
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2. The Seminole Tribe is a federally-recognized Indian Tribe organized pursuant to 

Section 16 of the Indian Reorganization Act of 1934.  The United States of America holds certain 

reservation lands in trust for the benefit, use and enjoyment of the Seminole Tribe.  Over one 

hundred thousand (100,000) acres of land in which the Seminole Tribe has a formalized interest 

will be directly impacted by the proposed Rule, including the Big Cypress, Brighton, and 

Immokalee Reservations and the Seminole Tribe’s Tamiami Trail Homesites within the Big 

Cypress National Preserve. 

3. The Seminole Tribe uses its lands for subsistence hunting, fishing and frogging as 

a central part of its tradition and culture.  

4. The Seminole Tribe holds hunting, fishing and frogging rights to many thousands 

of acres of land both on its own reservations and land as well as in Water Conservation Area 3A, 

the Big Cypress National Preserve and Everglades National Park.  These hunting, fishing and 

frogging rights were, in part, the results of an executed settlement agreement dated October 29, 

1987 between the State of Florida and the Seminole Tribe.  These rights are codified in federal law 

pursuant to Public Law 100-228 (101 STAT. 1556) and were ratified by the Florida Legislature. 

5. Congress has also codified the Seminole Tribe’s customary rights to hunt, fish, trap 

and frog within Everglades National Park, Big Cypress Preserve and the Big Cypress Preserve 

Addition and Water Conservation Area 3A.  These same traditional and customary rights are also 

exercised on the Seminole Tribe’s own lands. 

6. The proposed Rule, which bases human health-based surface water quality 

standards off of a recreational level of consumption of fish, water fowl, frogs and other aquatic life 

– and does not set standards that recognize and protect human consumption at a subsistence level, 

adversely affects the Seminole Tribe and its members who continue to exercise their customary 
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and traditional hunting, fishing, trapping and frogging rights on millions of acres of lands and 

waters across South and Central Florida..   

7.  Counsel for Petitioners: 

 

II. Notice of Proposed Rule 

8. The subject of this Petition is changes to the criteria for human health-based water 

quality standards for surface waters throughout the State in proposed Rule 62-302.530, F.A.C. 

Petitioners received notice of this newly proposed rule through their counsel on July 26, 2016, 

when the ERC approved the proposed rule in a final public hearing. This Petition is filed within 

10 days of the date of that final public hearing, per the requirements in Section 120.56(2), Fla. 

Stat., and is therefore timely. 

9. A copy of Proposed Rule 62-302.530, F.A.C., as published on October 15, 2014, 

and approved by the ERC on July 26, 2016, is attached as Exhibit A.  

III. Background 

10. Chapter 62-302, F.A.C., which includes the Proposed Rule, is entitled Surface 

Water Quality Standards. It includes the minimum water quality levels – known as “criteria” – 

necessary to protect the existing “uses” of a water. See Fla. Admin. Code R. 62-302.300(9).  

11. The proposed Rule sets new criteria for 39 chemical constituents not currently 

regulated by the State and revises criteria for another 43 chemical constituents in surface water.  

According to the FDEP’s Notice of Proposed Rule, the human health-based surface water quality 

standards “are designed to ensure that Floridians can safely eat Florida fish and drink local tap 

water.” 
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12. For many years, the human health-based surface water quality standards have been 

based on assumptions regarding the consumption rate of water and fish by Florida residents FDEP 

has stated that the revisions to existing criteria and the addition of 39 new criteria for pollutants in 

surface waters is based upon (1) updated toxicological information on various chemical 

constituents; (2)  revised methods to estimate bioaccumulation of harmful pollutants in fish; and 

(3) more recent fish and drinking water consumption rates. 

IV.  The Proposed Rule is an Invalid Exercise of Delegated Legislative Authority  

13. As a procedural matter, Petitioner asserts that the according to §120.54(3)(a)(2), 

Fla.Stat., the notice of proposed rulemaking shall be published in the Florida Administrative 

Register not less than 28 days prior to the intended action. The Florida Administrative Register 

date of publication for 62-302.530, F.A.C. was June 30, 2016 and the Environmental Regulatory 

Commission met and voted on July 26, 2016, which is less than the statutorily mandated 28 days. 

Further under, §120.54(e)(5), F.A.C.  “If a rule has not been adopted within the time limits imposed 

by this paragraph or has not been adopted in compliance with all statutory rulemaking 

requirements, the agency proposing the rule shall withdraw the rule and give notice of its action in 

the next available issue of the Florida Administrative Register.” 

14. The proposed rulemaking for human-health criteria are based upon a methodology 

which does not take into account the subsistence rates of fish consumption for tribal populations. 

In fact, the technical supporting document for this rule is devoid of any consideration of tribal fish 

consumption rates for subsistence purposes. The Seminole Tribal members’ subsistence 

consumption rate is over 140 grams of fish per week. That is 5 times greater than the consumption 

rate used for the proposed rule.  

V. STATEMENT OF DISPUTED ISSUES OF FACT AND LAW 
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35. The following potentially disputed issues of material fact and law exist: 

 a. Whether the proposed rule is arbitrary or capricious, is not supported by logic or the 

necessary facts, or is adopted without thought or reason or is irrational by failing to consider and 

account for the known consumption rate of fish and aquatic life by members of the population who 

consume fish on a subsistence basis; 

VI. ULTIMATE FACTS ALLEGED 

36. The ultimate facts alleged are: 

a. The proposed rule is arbitrary and capricious because, in failing to set the criteria 

concentrations at levels sufficient to protect known portions of the population who consume fish 

and other aquatic life for subsistence, such as members of the Seminole Tribe.  

b. The proposed rule fails to establish adequate standards for agency decisions, or vests 

unbridled discretion in the agency, and is arbitrary and capricious, because it sets the criteria at 

levels that can be met and still cause serious human health impacts to members of the Seminole 

Tribe and other members of the population who consume fish on a subsistence basis.  

VI. SPECIFIC STATUTES AND RULES WHICH REQUIRE 

REVERSAL OR MODIFICATION 

37. The rules and statutes entitling Petitioners to relief include, but are not necessarily limited 

to Rule 62-302.530, Sections 120.56(1) and (2), Fla. Stat., Section 403.021(11), Fla. Stat., and 

Section 403.061(7), Fla. Stat., and Chapter 2013-71, Laws of Florida. 

Respectfully submitted this 5th day of August, 2016. 
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ANDREW J. BAUMANN  

Florida Bar No. 0070640 

Primary Email: abaumann@llw-law.com 

Secondary Email: mlozada@llw-law.com 

RACHAEL B. SANTANA 

Florida Bar No. 0107677  

Primary Email: rsantana@llw-law.com 

LEWIS, LONGMAN & WALKER, P.A. 

515 North Flagler Drive, Suite 1500 

West Palm Beach, FL 33401 

Telephone: (561) 640-0820 

Facsimile: (561) 640-8202  

 

Counsel for Petitioner, The Seminole Tribe of 

Florida 

  

 

CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that on this 5th day of August, 2016, I electronically filed the 

foregoing with the Clerk of Court by using the DOAH eALJ system, which will send a notice of 

electronic filing to:    

 

Florida Department of Environmental Protection 

c/o Lea Crandall 

3900 Commonwealth Blvd, Mail Station 35 

Tallahassee, FL 32399-3000 

Email: lea.crandall@dep.state.fl.us 

 

Environmental Regulatory Commission 

c/o Shayna Acree 

3900 Commonwealth Blvd 

Tallahassee, FL 32399-3000 

Email: Shayna.Acree@dep.state.fl.us; 

erc@dep.state.fl.us 

Florida Department of State 

R.A. Gray Building 

500 South Bronough Street 

Tallahassee, FL 32399-0250 

Email:DOS.Generalcounsel@dos.myflorida.com 

 

 

  

               

        

ANDREW J. BAUMANN  

Florida Bar No. 0070640 

RACHAEL B. SANTANA 

Florida Bar No. 0107677  
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