
OFFICE OF THE PRESIDENT

December 7, 2009

The Honorable J.D. Alexander
Room 412 Senate Office Building
404 S. Monroe St.
Tallahassee, FL 32399-1100

Dear Senator Alexander:

You ask substantially this question: Do the provisions of SB 2-B create a
conflict of interest because of your interest in a distribution center and warehouse
operation with facilities in Winter Haven and Miami, which transload cargo from
railcars on the CSX railroad network?

Short answer: No conflict of interest, as defined by law and the opinions of
the Ethics Commission, exists requiring you to abstain from voting or to file a
conflict letter under s. 112.3143, Fla. Stat., and Senate Rule 1.39.

I understand the facts to be these: one of your business interests is
Atlanticblue, a real estate management, acquisition, land development and
agricultural organization based in Lake Wales. In January 2008, Atlanticblue
acquired Phoenix Industries, a food warehouse and distribution operation in Winter
Haven. The Phoenix Industries website describes the company’s business:

Phoenix Industries, LLC, is a public cold storage company providing multi-
temperature food grade storage and distribution. Strategically located in
Winter Haven and Miami Florida we are positioned to provide frozen,
refrigerated, protective, and dry storage as well as distribution throughout
peninsular Florida.

Other services offered are order pick, case pick, repack, container
loading/unloading, railcar loading/unloading, logistics, freight management
and LTL and truckload distribution services.

CSX has approved the company as a transloader. Bruce Bachman, Phoenix
Industries president, said that a transloader unloads railcars, the cargo either being
held in the warehouse for later loading onto trucks for delivery or directly loaded
onto trucks. Transloading also involves loading railcars from trucks. All but a
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fraction of Phoenix Industries’ transloading business involves the unloading of
railcars.

Mr. Bachman said he knew of 21 CSX-approved transloaders in Florida. He
identified four near Phoenix Industries’ Winter Haven facility: Versacold,
Americold, Commercial Carrier, and Burris.

Phoenix Industries does not contract with CSX to transload cargoes, he said.
Instead, the contract is with Union Pacific Railroad and involves the handling of
shipments of potatoes from Idaho and other produce from California. CSX is a
subcontractor on these shipments because, on the last leg of their journey, they
must be carried on CSX lines, Mr. Bachman said.

Less than one percent of Phoenix Industries’ business involves transloading,
Mr. Bachman said.

SB 2-B is a complex bill dealing with passenger railroads. According to a
staff summary, the bill:

Creates a body called Florida Rail Enterprise, modeled after the Florida
Turnpike Enterprise, to develop and operate high-speed rail and to
coordinate passenger rail services in the state.

Establishes a Statewide Passenger Rail Commission to monitor and
advise publicly funded passenger rail systems.

Creates dedicated funding sources for the South Florida Regional
Transportation Authority and for future passenger rail development and
operations, and revises funding levels and duration for operation costs.

Requires the Florida Department of Transportation to identify and
address the impact of freight rail traffic changes resulting from passenger
rail activity.

Grants DOT the authority in certain circumstances to indemnify freight
rail operations from whom DOT acquires a property interest in a rail
corridor.

Authorizes DOT to purchase insurance and establish a self-retention fund
to insure against liability risks.

Allows for an escrowed closing on the Central Florida Rail Corridor
contingent upon the receipt of federal funds.

Revises definitions and deletes obsolete provisions relating to DOT’s rail
system program.
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Senate Rules and Florida statutes establish conflicts standards for Senators:

Rule 1.35 states: "Every Senator shall conduct himself or herself to
justify the confidence place in him or her by the people and, by personal
example and admonition to colleagues, shall maintain the integrity and
responsibility of his or her office."

Rule 1.36 states: "A Senator shall not accept anything that will
improperly influence his or her official act, decision, or vote."

Rule 1.37 states: "A member of the Senate shall not allow his or her
personal employment to impair his or her independence of judgment in
the exercise of his or her official duties."

Rule 1.39 requires a Senator to disclose "any personal, private, or
professional interest in a bill that would inure to the Senator’s special
private gain or the special gain of any principal to whom the Senator is
obligated." The rule does not require abstention.

Sec. 112.313(7), Fla. Stat., states that no public officer shall "hold any
employment or contractual relationship that will create a continuing or
frequently recurring conflict between his or her private interests and the
performance of his or her public duties or that would impede the full and
faithful discharge of his or her public duties."

At the same time, s. 112.3143(2), Fla. Stat., states, "No public officer is
prohibited from voting in an official capacity on any matter." If the officer votes on
a matter "which the officer knows would inure to the special private gain or loss"
of himself, any principal, relative or business associate, the officer must file a
disclosure of that interest within 15 days. See also Senate Rule 1.39.

The Commission on Ethics defines "special private gain" to be a benefit that
would arise "as a direct outcome of the vote." CEO 94-14. Gains are "special"
under s. 112.3143 in two circumstances. First, when a gain is remote, speculative
or contingent on the happening of events, the commission has held that the gain
does not create a voting conflict of interest. See CEOs 94-18, 01-8, 07-7 (no
conflict where councilman is employed by supplier of fire truck manufacturer on
vote to provide incentives to keep the manufacturer from relocating; effect remote
given "amount of business between the manufacturer and the supplier, given that
most of the supplier’s business does not come from the manufacturer and given
that the supplier has both local and nonlocal competitors"), 06-8 (no voting conflict
where city councilman voted on a city redevelopment project when he owned land
near the proposed project), 06-20 (no conflict where a city commissioner voted on
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the creation of a judicial center to be located near property owned by her and her
husband’s companies), 05-2 (no conflict when a housing committee member voted
on mobile home issues when he owned a mobile home park), 05-3 (no conflict
when commissioner and his relatives owned parcels near a proposed road), 89-32
(no conflict where commissioner owned a restaurant near proposed development),
86-44 (no conflict where councilman owned property near proposed shopping
center).

Second, if the class of entities affected by the proposed legislation is broad,
the commission has held that "’special gain’ will result only if there are
circumstances unique to the officer under which he or she stands to gain more than
the other members of the class." CEO 01-8. When the affected class is small, the
commission said "we have concluded that the possibility of ’special gain’ is much
more likely." Id. See also CEO 07-22, 05-2 (no conflict when matter affected
entire village, not merely the mobile home park owned by housing committee
member).

Here, no provisions of SB 2-B directly affect any personal, private, or
professional interest that would inure to your special private gain or the special
gain of any principal to whom you are obligated concerning the Phoenix Industries
facilities. At best, the bill’s impact would be indirect. As the Ethics Commission
opinions cited above indicate, indirect impact is insufficient to create a conflict
under the law.

In fact, it is hard to see from the bill how any of its provisions might affect
Phoenix Industries. It has been suggested in some press reports that the issue is that
Phoenix Industries "does business ... with CSX." However, at present, it appears
that in fact Phoenix Industries actually contracts with another railroad, Union
Pacific, which contracts with CSX because Union Pacific cargo can only reach its
destination over CSX track. Thus, it appears that Union Pacific is the entity
actually doing business with CSX, not Phoenix Industries.

It has also been suggested that Phoenix Industries would be affected by a re-
routing of CSX freight traffic after purchase of the passenger right of way, which
would direct more traffic to Winter Haven, and by an over all expected increase in
CSX freight traffic.

But these effects not only are indirect, but also speculative and contingent on
many factors. No one can say whether Phoenix Industries will get more business
either from re-routing or by an increase in freight traffic -- assuming either occurs.
The transloading and warehousing business in Central Florida is competitive, with
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four other operations nearby, so how much future business Phoenix Industries
might acquire is anybody’s guess.

Moreover, any changes in freight traffic over CSX lines, which run the
length of the state, will affect transloading and warehousing operations
everywhere. The impact is potentially statewide and not limited to a single
business. Thus, the class of businesses potentially affected is relatively large.

Therefore, I conclude first that you are not prohibited from voting on SB 2-
B. Section 112.3143(2) permits you to vote on any matter despite the existence or
the appearance of a conflict.

Second, I conclude that no voting conflict of interest exists requiring you to
file a conflict memorandum as required by s. 112.3143(2) and Senate Rule 1.39.
Any benefit accruing to Phoenix Industries is indirect, remote and speculative. This
is particularly so in light of the small percentage of business Phoenix Industries
derives from transloading. See CEO 07-7.

If you have any further questions, please let me know.

Sincerely,

Jason Vail
General Counsel


