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Attorney General Bill McCollum 
Office of the Attorney General of Florida 
The Capitol PL-01 
Tallahassee, FL 32399-1050 
 
 
December 2009 
 
 
Attorney General McCollum, 
 
Re. Antitrust investigation of voting system vendor monopoly which is now 
endangering Florida consumers 
 
We the undersigned, call on you to open an antitrust investigation of the acquisition of 
number two voting system vendor, Diebold1, by number one vendor, Election Systems 
and Software (ES&S).2  
 
We call on you to consider the potential for harm to Floridians resulting from the anti-
competitive position consumers will find themselves in, as one vendor now dominates 
the market, providing equipment, services and maintenance to 65 of 67 counties in 
Florida. Nationally, the acquisition has resulted in consolidation of about two thirds of 
the U.S. voting system market.  
 
Specifically, consumers who can be harmed are: 
  

 Florida counties, the direct consumers of voting systems;  
 

 Florida taxpayers, the indirect consumers who pay for voting systems;  
 

 Florida voters, who must have confidence in the integrity of voting systems to 
participate in our democracy; and, 

 
 The general public inside Florida and beyond, who are touched by the outcome of 
Florida elections. 

 
                                                 
1 aka “Premier,” “PES” (Premier Election Solutions, Inc) or “DESI” (Diebold Election Systems, Inc) 
2 See ES&S 3 September 2009 Press Release: 
http://www.essvote.com/HTML/news_room/ESS_Premier_Release.pdf  
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Florida counties must purchase voting systems from those vendors certified by the 
Department of State. Currently, three vendors are certified, ES&S, Diebold and Sequoia. 
ES&S and Diebold currently enjoy roughly equal market shares, with 32 and 33 
counties, respectively. Sequoia serves just 2 counties and may lose those by 2012 for 
lack of an ADA-compliant solution.3 
 
The acquisition effectively places all ES&S and Diebold counties, or 92% of Florida’s 11 
million registered voters under a single vendor.4 
 
It is unlikely new vendors will enter the Florida market given the onerous financial 
burden to gain Florida voting system certification for their goods and services. Florida 
enjoys a reputation of having one of the most stringent certification standards in the 
country. It is independent of any other state or federal certification, meaning vendors 
must bear a substantial round of costs exclusive to Florida when other markets are less 
burdensome to enter. 
 
The condition now exists for counties to be exploited by the dominant vendor. Modern 
elections mean counties are heavily dependent on the vendor for purchase, service, 
maintenance and operation of our highly technical computerized voting systems. Each 
of Florida’s 67 counties must negotiate individual contracts for themselves, while the 
vendor becomes seasoned at contract negotiations over the more than five thousand 
jurisdictions across the country. Vendors have taken advantage of this imbalance in the 
past, one example being when ES&S, Diebold and Sequoia refused to contract with 
Leon County, which prompted an investigation by the Florida Attorney General in 2006.  
 
Counties, county election departments, and county Supervisors of Elections, may be 
reluctant to speak out for fear of retaliation by the vendor. Counties now have literally 
no place to turn – no alternative since the only remaining vendor, Sequoia, cannot 
provide voting systems past 2012 due to lack of ADA equipment.  
 
This is not meant to cast aspersions on ES&S, rather to acknowledge that the public 
interest is now placed in a position of great vulnerability that cannot be mitigated by 
competition because no effective competition exists today, nor is it reasonable to 
expect competition to develop given the dominant position for ES&S in both the state 
and national markets.  
 
                                                 
3 Florida Department of State list of county voting systems used in the November 4, 2008, General 
Election: http://election.dos.state.fl.us/voting-systems/pdf/VS_Web_Display_05-08-09.pdf  
4 Florida Division of Elections, as of October 2009: http://election.dos.state.fl.us/NVRA/registration.asp  
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TIME IS OF THE ESSENCE 
 
Time is of the essence. First, the longer the merged entities of ES&S and Diebold have 
to disassemble their previous structure and re-assemble a new merged entity, the 
more difficult it is to stop it, reverse it, or amend it in the public interest. Opening an 
immediate and expedited investigation is appropriate to determine if cause exists for 
further action, before opportunity to act effectively passes.  
 
Second, while all elections are important and Florida’s 67 counties conduct elections 
somewhere every week, the major stress-tests for elections come every two years, with 
the Presidential and mid-term elections in November of even-numbered years. This 
leaves less than nine months to the primary elections associated with Florida’s 2010 
mid-term elections. In election planning, nine months to a mid-term election means 
the window for significant changes is closing quickly. County election departments are 
now systematically moving their plans into place for the 2010 mid-term cycle, 
including negotiating contractual terms with their vendor. Florida consumers are in 
jeopardy now as a result of this merger.  
 
There are at least five actions the Attorney General might take to protect Floridians 
from harm arising from this acquisition: 
 

1. Open a direct antitrust investigation by the Office of the Attorney General of 
Florida. Such an investigation should consider the potential for harm to Florida 
consumers, including Florida counties, and what steps Florida should take to 
ensure consumers are not harmed by illegal, monopolistic dominance in the 
voting system market. Such a direct investigation provides Florida consumers 
the greatest potential for timely relief.  

 
2. Cooperate with other states’ attorneys general to streamline similar antitrust 

investigations into this merger, share resources, and work to the mutual benefit 
of states and the public.  

 
3. Cooperate with the antitrust investigation being conducted by the U.S. 

Department of Justice, Antitrust Division.  
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4. Intervene on behalf of Floridians in the Hart InterCivic case filed in U.S. District 
Court in the State of Delaware, where the number four U.S. vendor is pleading 
for temporary and permanent injunction and damages to stop the merger.5 

 
5. Share information on behalf of Floridians with the review of the merger being 

conducted in the U.S. Senate by the Rules and Administration Committee.6 
 
In addition to potential financial harm, there is potential for additional harm to Florida 
elections, rising from monopoly in the vendor market. Touching on them only briefly, 
they include the following: 
 

 Security is more important than ever as elections are increasingly 
dependent on complex computerization, and the potential for “wholesale” 
error and fraud becomes much greater than traditional “retail,” or small-
scale, error and fraud. That security is placed in jeopardy when a vendor 
enjoys a monopoly position where product and administrative security 
protocols – both in the vendor company and in the election departments it 
serves – are starved of the rigor of active competition. It becomes easy to 
let down one’s guard. 

 
Modern voting systems require rigorous testing in development, 
certification and manufacture, and retesting before, during and after 
elections.  Where costs might be inflated due to lack of competition, 
consumers naturally look to cut costs, and security procedures might 
suffer, even as they are rising in relative importance. 

 
 Transparency is already in peril as vendors defend proprietary rights to 
own, and keep shielded from public scrutiny, the very guts of elections, in 
the form of source code, software and hardware. This is a disturbing trend 
since elections are at the core of the public ownership of governance in 
our democracy, according to both the U.S. and Florida constitutions.  

 
There is slow but steady progress underway in the voting system 
marketplace to develop competing open source alternatives to proprietary 
voting systems. Those efforts could well suffer as the monopolistic grip of 

                                                 
5 Hart InterCivic, Inc. vs. Diebold Inc., Case number C.A. No. 1:09-cv-678 
http://alt.coxnewsweb.com/statesman/pdf/09/0916hart.pdf  
6 SCHUMER ANNOUNCES SENATE COMMITTEE TO CONDUCT REVIEW OF PROPOSED DIEBOLD MERGER 
HTTP://SCHUMER.SENATE.GOV/NEW_WEBSITE/RECORD.CFM?ID=318849  
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a proprietary products vendor tightens, making market entry more and 
more onerous to potential competitors.  
 

 Innovation is essential to improve the security, performance and cost of 
voting systems generally. More specifically, persons with disabilities are 
currently underserved by having few equipment options. In 63 of 67 
Florida counties, they are left to vote on disgraced touchscreen voting 
machines until 2012. The Legislature has required that all other voters be 
provided paper ballots since July 2008 but made an exception for voters 
with disabilities until 2012, expecting the competitive marketplace to 
provide better options by then.7 

 
Today, there is only one ADA-compliant paper ballot solution certified for 
use in Florida. That product, called “Automark,” is owned by ES&S. Florida 
Supervisors of Elections have long expressed dissatisfaction, both with 
Automark and with their being forced to choose from only one option.  
 
The Florida State Association of Supervisors of Elections (FSASE), more 
than forty Florida counties and some disability advocates, are currently 
lobbying the 2010 Legislature to delay the statutory 2012 deadline 
another four years to 2016.8 Other disability advocates, already incensed 
that they are provided separate and unequal voting rights today, 
vehemently oppose any delay, citing that Automark is certified compliant 
in Florida, even if less than perfect.  
 
This is a pickle Florida should not have to be in. We note that FSASE’s 
central tenet lobbying for delay is that the cost to Florida’s remaining 63 
counties to comply with 101.56075(3) will be $35 million and provide an 
inferior solution in Automark. Again, marketplace innovation is cited as 
the path to superior solutions by 2016.  
 
This delay initiative was started more than a year before the ES&S-Diebold 
acquisition was announced. Since the announcement, it is apparent that 

                                                 
7 101.56075  Voting methods: 
http://www.flsenate.gov/statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=Ch0101/S
EC56075.HTM&Title=->2009->Ch0101->Section%2056075#0101.56075  
8 Position Paper on Why We Want the Extension to 2016 
http://www.floridavoters.org/downloads/FSASE%20-%20ADA2012ExtensionPaper%20-%202009-11-
23.pdf  
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the development of multiple alternative solutions to compete with 
Automark have been abandoned. Florida counties, supervisors, the 
Legislature and the general public are left with untenable choices due to 
ES&S’s monopoly on product that serves this market. Most of all, all 
Floridians should be ashamed that equal rights for one group of voters 
has been delayed at all – much less that circumstances find public officials 
actively lobbying to delay those equal rights for a further four years. 
Worse yet, this acquisition causes what hope there might have been to 
expect innovation by 2016, to be dashed. 
 

For all these reasons, we call on you, Attorney General McCollum, to expeditiously and 
forcefully step up on behalf of Floridians. There are many errands in the Office of the 
Attorney General but none affects all others quite the way that securing Florida’s 
elections does. Florida has had its share of election embarrassment in the past. It must 
not court more in the future.  
 
To the issues of Cost, Security, Transparency and Innovation and on behalf of Florida’s 
consumers, in the form of counties, taxpayers, voters and the general public, we call 
on you to act now to investigate this merger and take action to protect Floridians. 
 
Respectfully, 
 
Dan McCrea, President, Florida Voters Foundation 
 
Howard Simon, Executive Director, American Civil Liberties Union of Florida 
 
Ellen H. Brodsky, Founder, Broward Election Reform Coalition 
 
Bob Edgar, President, Common Cause 
 
Lonnie Thompson, President, Florida Consumer Action Network 
 
Debbie Grubb, President, Florida Council of the Blind 
 
Kindra Muntz, President, Sarasota Alliance for Fair Elections  
 
John Bonifaz, Legal Director, Voter Action 


