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By Hand Delivery This Date  
 
Honorable Kevin McCarty 
Commissioner of Insurance 
Financial Services Commission 
Office of Insurance Regulation 
200 East Gaines Street 
Tallahassee, FL  
32399 
 
Re:  Coventry Request for Corrections 
 
Dear Commissioner McCarty: 
 
We are writing this letter to request that the Office of Insurance Regulation 
correct testimony before the U.S. Senate and information on its website which is 
false and misleading.  Specifically, we reference the document titled “Florida 
Deputy Insurance Commissioner Testifies about Life Settlements before U.S. 
Senate Special Committee on Aging” which appears on the OIR website at:   
http://www.floir.com/pdf/ViaticalMBSWrittenTestimony04292009.pdf 
 
On Wednesday, April 29, 2009 Deputy Commissioner Mary Beth Senkewicz 
testified before the U.S. Senate Special Committee on Aging.  On page 10 of her 
testimony, Ms. Senkewicz stated:  
 

“Coventry (First, LLC) refused to file an Annual Report for the period 
ending December 31, 2008, as required by Section 626.9913(2), 
Florida Statutes.”  (Emphasis added) 

 
This representation before Congress that Coventry failed to fulfill the legal 
requirements of Florida statutes is false, and Ms. Senkewicz has direct, personal 
knowledge of its falsity.  Only seven weeks earlier, on March 10, 2009, Ms. 
Senkewicz signed a letter [attached as Exhibit 1] to Coventry which read: 
 

“On February 25, 2009, the Office of Insurance Regulation 
(“Office”) received Coventry First, LLC’s (“Coventry”) audited 
financial statement, report of life expectancy providers and license 
fee.  The Office acknowledges that this fulfills Coventry’s 

http://www.floir.com/pdf/ViaticalMBSWrittenTestimony04292009.pdf
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obligations under Section 626.9913(2), Florida Statutes for calendar 
year 2008.” (Emphasis added) 

 
This reckless misrepresentation that Coventry has failed to comply with Florida 
law should be withdrawn immediately and publicly.   
 
On page eight of her written testimony, Ms. Senkewicz states that:  
 

“Despite repeated attempts, the Office has also been unable to 
formally adopt an Annual Report form. Once again, the industry 
has challenged the rule through the Florida Division of 
Administrative Hearings.” 

 
This representation is also false and misleading.  The Florida Department of 
Insurance, the predecessor agency to the current Office of Insurance 
Regulation, began the statutorily required rulemaking regarding an annual 
reporting form more than nine years ago.  Despite scores of rulemaking 
workshops and rule adoption hearings over those years, the agency, and only 
the agency, routinely withdrew proposed rules from the adoption process and 
started over.  In that entire period, only one time have regulated parties filed 
challenges to proposed agency rules. Those challenges were filed on January 
23, 2009.  Every other delay or interruption in the rulemaking processes over the 
prior nine years occurred at the sole behest of the Department of Insurance or 
the Office of Insurance Regulation.1 
 
The OIR is aware that Ch. 120.52(16) defines rule as: 
 

“…each agency statement of general applicability that 
implements, interprets, or prescribes law or policy or describes the 
procedure or practice requirements of an agency and includes 
any form which imposes any requirement or solicits any information 
not specifically required by statute or by an existing rule.” 
[Emphasis supplied.] 

 

 
1 The most recent example is rule development commenced by OIR with a rule development 
workshop noticed in Vol. 32, No. 42, F.A.W. on October 20, 2006.  The OIR changed the proposed 
rule twice through April 11, 2008 and withdrew it from the adoption process by notice published 
on June 13, 2008 in Vol. 34, No. 24, F.A.W.  The process was re-commenced by OIR on 9/26/2008.  
This proposal was also corrected once, and resulted in the only challenges ever filed by parties 
affected by the proposed rule in 2009. 
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A viatical settlement provider annual report form is a rule and must be adopted 
as such.  An agency may not adopt a rule that goes beyond the powers, 
functions, and duties delegated to it by the Legislature.  
 
Ch. 120.52(8), Fla. Stat., states:  
 

“An agency may adopt only rules that implement or interpret the 
specific powers and duties granted by the enabling statute.  No 
agency shall have authority to adopt a rule only because it is 
reasonably related to the purpose of the enabling legislation and is 
not arbitrary and capricious or is within the agency's class of 
powers and duties, nor shall an agency have the authority to 
implement statutory provisions setting forth general legislative 
intent or policy.  Ch. 120.52(8)(f), Fla. Stat.” 

 
The only portions of OIR’s proposed annual report rule which were 
challenged were those seeking information regarding business 
transactions which were not even governed by Florida law and on which 
the OIR knew it did not have the necessary legislative authorization.  
Once again, Ms. Senkewicz, herself, had actual knowledge that OIR did 
not have the legislative authority to implement these rules when the OIR 
forwarded the proposal to the Financial Services Commission for 
adoption.  In the 2008 Legislative Issue Form [attached as Exhibit 2] which 
she authored, Ms. Senkewicz twice refers to needed changes in the 
Viatical Settlement Act to “…add for authority to collect information on 
non-Florida transactions in annual report….”  and which “adds authority 
to collect information on non-Florida transactions….”   
 
Ms. Senkewicz’s testimony that the Office has been “unable to formally 
adopt an Annual Report form” is false.  The Office has repeatedly made 
the choice to abandon the rulemaking process of its own volition.  When 
it finally did proceed to adopt proposed rules, it chose to include 
reporting information regarding non-Florida transactions which Ms. 
Senkewicz knew exceeded the authority the legislature had given the 
agency.   
 
It is worth noting that the Administrative Law Judge in these challenges 
which have been filed regarding OIR annual report rulemaking, 
predictably, ruled that the proposal to require non-Florida data was 
illegal.  The Judge noted: 
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Section 626.9925, Florida Statutes (2008), gives Respondents 
specific authority to adopt "rules for the collection of data." It does 
not provide specific authority for Respondents to collect data 
regarding transactions not even subject to Florida regulation.2 

 
Unfortunately, this sort of illegal rulemaking has become the norm for the 
Office of Insurance Regulation.  Forty-six Florida agencies have rules in 
force3 published in the Florida Administrative Code.  The Office of 
Insurance Regulation is one sub-agency of one of those 46 agencies.  The 
searchable online database of the Division of Administrative hearings4 
shows that from 2004 through mid-May, 2009, there were 17 cases in 
which proposed rules of any Florida agency were declared unlawful by 
an administrative law judge.  The single sub-agency, the Florida Office of 
Insurance Regulation, was the losing agency in 9 of the 17 cases. 
 
The problem is further illustrated by the facts that, of the 23 cases5 since 
2004 through mid-May 2009 in which proposed rules of the Florida Office 
of Insurance Regulation are or have been challenged before an 
administrative law judge, the agency has never won a case.  In 10 cases 
the proposed rules were declared unlawful by the judge.  In 2 cases, the 
challenged proposed rules were voluntarily withdrawn by the OIR.  One 
case was dismissed when OIR agreed to amendments to the proposed 
rule acceptable to the challenging party.  In two cases, the OIR is 
presently considering changes to the proposed rule which the parties 
have indicated have a reasonable likelihood to resolve the case.  Six 
cases were closed without a ruling.  Two cases are being held in 
abeyance.   
 
We ask that the OIR correct the false testimony given to Congress and 
provide U.S. Senate Special Committee on Aging with the true facts cited 
above. In addition, the OIR should apologize to Coventry along with  

                     
2 Life Insurance Settlement Association v. Financial Services Commission, Case No. 09-0386RP, 
State of Florida, Division of Administrative Hearings, May 7, 2009. 
3 Florida Department of State department list at https://www.flrules.org/gateway/browse.asp 
4 Florida Division of Administrative Hearings case search at 
http://www.doah.state.fl.us/internet/search/ 
5 Florida Division of Administrative Hearings case search at 
http://www.doah.state.fl.us/internet/search/ 
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correcting the false and misleading information posted on OIR’s website.  
 
       Sincerely, 

    
Frank J. Santry 

       E-mail: santrylaw@comcast.net 
 
CC: Financial Services Commission 
 Honorable Charlie Crist 
 Honorable Bill McCollum 
 Honorable Alex Sink 
 Honorable Charles H. Bronson 
 
Enclosures:  Exhibit 1 
                     Exhibit 2 
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