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June 7, 2013 

 

Representative Mike Fasano 

Chair, Joint Administrative Procedures Committee 

Room 680, Pepper Building 

111 W. Madison St. 

Tallahassee, FL 32399-1400 

 

  Re: Rule 19-8.010, F.A.C., Reimbursement Contract 

 

Dear Representative Fasano: 

 

Thank you for your letter of June 4, 2013. 

 

You raise several questions regarding the exclusion of transient rental property and other nonresidential 

property from coverage under the Florida Hurricane Catastrophe Fund (FHCF) Statute, section 215.555, 

Florida Statutes, and the FHCF Reimbursement Contract, adopted by rule as Rule 19-8.010, Florida 

Administrative Code. 

 

Under the FHCF Statute, transient rental property has been excluded from the definition of “covered 

policy” since 1995. The original definition of “covered policy” included all personal lines and 

commercial lines property insurance policies, without distinguishing between policies covering 

residential properties and policies covering nonresidential properties. In 1995, the Legislature enacted 

Chapter 95-276, Laws of Florida, which limited FHCF coverage to insurance policies covering 

residential properties. The 1995 legislation revised the existing list of the specific types of policies 

covered by the FHCF, which already included condominium association policies and condominium unit 

owner policies, by adding a specific reference to apartment building policies. The Legislature did not, 

however, choose to add coverage for hotels or other transient rental properties, timeshares, or similar 

living quarters. This statutory change reflected legislative intent—which in this instance leads to the 

exclusion of transient rental properties from coverage. 

 

Accordingly, the FHCF Reimbursement Contract, adopted as Rule 19-8.010, F.A.C., requires that 

coverage be excluded for properties used as transient rentals. This requirement is implemented in two 

specific exclusions in Article VI of the Reimbursement Contract: Article VI(6) excludes any “exposure 

for hotels, motels, timeshares, shelters, camps, retreats, and any other rental property used solely for 

commercial purposes,” and Article VI(10), as quoted in your letter excludes coverage for non-owner 

occupied homes and condominium units that are used for transient rentals.  

 

An exclusion of transient rentals from the term “residential property” is consistent with other statutory 

provisions. For example, the transient rental tax under section 212.03, Florida Statutes, applies to any 
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rental of living or sleeping quarters for a period of 6 months or less, while a “bona fide continuous 

residence for longer than 6 months” is not subject to the transient rental tax. As another example, Florida 

“residency” as described in section 222.17, Florida Statutes, requires a person’s place of abode in 

Florida to be the person’s “predominant and principal” home and that the person intend “to continue it 

permanently as such.” These are not the only instances in which Florida law distinguishes between 

residency and transient occupancy. 

 

For the purposes of the specific exclusion in the FHCF Reimbursement Contract, adopted as Rule 19-

8.010, F.A.C., the concept of a transient rental is considerably less restrictive than the examples of non-

residency cited above, in that the property must be rented multiple times in a 12-month period and not 

owner-occupied in order to be subject to the exclusion.  

 

All FHCF Rules, including the Reimbursement Contract incorporating this exclusion of transient rental 

property, were adopted after a rulemaking workshop, a public meeting of the FHCF Advisory Council, a 

public hearing if requested, and a public vote of the State Board of Administration Trustees. In this case, 

some form of exclusion of transient rental property has been part of FHCF Rules and the 

Reimbursement Contract since the 1996-1997 contract year, and has been subject to annual review as 

part of the FHCF’s annual rule revision process. The current contractual language was first adopted by 

rule for the 2008-2009 contract year, and has subsequently been readopted by rule five times. 

 

You raise a question regarding the effect of section 718.1256, Florida Statutes, which was adopted in 

1994 and has not subsequently been amended. That section provides that “condominiums” are to be 

treated as residential property for purposes of property and casualty insurance classifications. Under the 

definition section of Chapter 718, “condominium” refers to a form of ownership comprised entirely of 

condominium units and common elements. The definition, appearing as subsection (11) of section 

718.03, reads as follows: 

 

            (11) “Condominium” means that form of ownership of real property created 

pursuant to this chapter, which is comprised entirely of units that may be owned by one 

or more persons, and in which there is, appurtenant to each unit, an undivided share in 

common elements. 

 

By this definition, a particular condominium unit, as distinguished from a “condominium,” would not be 

subject to the automatic classification as residential property. In addition, a structure that includes some 

condominium units but also includes other types of property, such as office or retail space, would not be 

subject to the automatic classification as residential property.
1
  

 

                                                           
1
 The possible applicability of section 718.1256, F.S., to reimbursement coverage under the FHCF Statute raises additional 

questions, such as whether the section has been superseded by subsequent amendments and revisions of Chapter 718, which 

today distinguishes between residential condominiums and other kinds of condominium properties (unlike section 718.1256, 

which makes no such distinction) and includes extensive requirements with respect to the procurement and maintenance of 

property and casualty insurance (unlike section 718.1256, which consists of a single ambiguous sentence). It is also 

questionable whether the term “property and casualty insurance” as used in section 718.1256 can be interpreted broadly 

enough to encompass anything other than property and casualty insurance as regulated under the Insurance Code and 

described in section 627.021, F.S.  
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To the extent that there is any perceived conflict between the FHCF Statute and section 718.1256, we 

are aware that the FHCF Statute is the latest and most specific expression of legislative intent, and thus 

would be the controlling legal authority. The FHCF Statute was amended as recently as the 2013 

legislative session (see Ch. 2013-60, Laws of Florida), and the definition of “covered policy” in the 

FHCF Statute was last amended in 2004 (Ch. 2004-27, Laws of Florida). 

 

Based on the foregoing, the provisions of the FHCF Reimbursement Contract, adopted as Rule 19-8.010, 

F.A.C., referred to in your letter are consistent with the statutory authorizations and requirements 

applicable to the FHCF. 

 

In the final paragraph of your letter, you indicate that it has come to your attention that the FHCF, as a 

matter of policy, considers a condominium structure to be a commercial property if over 50 percent of 

the individual units are rented 6 or more times within the course of a 12-month period. The FHCF is not 

relying on any such “policy” to establish authority, since the SBA has adopted the FHCF 

Reimbursement Contract and Data Call by rule. Participating insurers use a number of class codes to 

communicate to the FHCF whether a mixed structure is predominantly commercial residential or 

commercial nonresidential as part of the Data Call reporting requirement. 

 

The FHCF does not exclude coverage for the habitational portion of a structure with a mix of 

commercial habitational and commercial non-habitational exposures. Article XVIII(2) of the FHCF 

Reimbursement Contract, adopted as Rule 19-8.010, F.A.C., addresses single structures with a mix of 

commercial habitational and commercial non-habitational exposure, such as individual condominium 

units which are rented 6 or more times within the course of a 12-month period.  Specifically, this Article 

states that the habitational portion of a structure should be identified and reported to the FHCF under the 

FHCF Data Call, adopted as Rule 19-8.029, F.A.C.; that is, the habitational portion of the structure is 

reportable to, and covered by, the FHCF.   

 

There is an exception to the situation as described above. The Reimbursement Contract, as required by 

law, accommodates the hardship some companies may face in having to carve out the incidental 

habitational exposure, as well as losses to such structures, and offers companies the opportunity to 

select, at their own option, to exclude the incidental habitational exposure from reporting to, and 

coverage from, the FHCF. 
2
 

 

Rules 19-8.010 and 19-8.029, F.A.C, and the other FHCF rules are the statements of general 

applicability that implement the relevant statutory provisions. There is no additional “policy” statement 

or non-rule “policy” on the subject. As with all prior versions of Rules 19-8.010 and 19-8.029, F.A.C., 

the current versions were duly adopted by the SBA Trustees as required by law. 

 

                                                           
2
 This is consistent with section 215.555(3), Florida Statutes, which requires that the FHCF rules “must conform to the 

Legislature’s specific intent in establishing the fund as expressed in subsection (1), must enhance the fund’s potential ability 

to respond to claims for covered events, must contain general provisions so that the rules can be applied with reasonable 

flexibility so as to accommodate insurers in situations of an unusual nature or where undue hardship may result, except that 

such flexibility may not in any way impair, override, supersede, or constrain the public purpose of the fund, and must be 

consistent with sound insurance practices.” 
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I trust that this letter has provided you with the clarification you were seeking. Please do not hesitate to 

get in touch with me if you have additional questions. 

 

Respectfully, 

 

 

 

Jack E. Nicholson, Ph.D., CPCU, CLU 

Chief Operating Officer 

Florida Hurricane Catastrophe Fund 

 

cc:    The Honorable Rick Scott 

 The Honorable Jeff Atwater  

The Honorable Pam Bondi 

 Ash Williams, State Board of Administration Executive Director & CIO 

 Belinda Miller, General Counsel, Legal Services, Florida Office of Insurance Regulation 

 Kenneth J. Plante, Coordinator, Joint Administrative Procedures Committee 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


